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The Agenda of the 4" CURE International Conference.

Twelve panel s discussed the application of major human rights documentsto people in prison, prison operations,
justice, and reform of criminal justice systems. Topicsincluded thefollowing:

1. The Universal Declaration of Human Rights
2. Thelnternational Covenant on Civil and Political Rights, and
The International Covenant on Economic, Social and Cultural Rights
3. The Convention against Torture and other Cruel, Inhuman or Degrading Treatment or Punishment
4. Optional Protocol to the Convention Against Torture (OPCAT)
5. The Convention on the Rights of the Child
6. The Convention on the Elimination of all Forms of Discrimination against WWomen
7. The Convention on the Rights of Migrant Workers
8. Thelnternational Convention on the Elimination of All Formsof Racial Discrimination
9. The Second Protocol on the Death Penalty
10.Standard Minimum Rules for the Treatment of Prisoners
11. Other UN Instruments for Criminal Justice Reform

12. OPCAT Signing, Ratification, and Implementation

For these Abridged Proceedings of the conference, we were unable to obtain copies of all the presentations and
discussions made at the conference. We have, nevertheless, been able to preserve some of the major presentations
and the thrust of prison reform that was generated at this extraordinary international conference, attended by 75
persons from 20 countries on 5 continents.

The Conference was co-sponsored by the Jane Addams College of Social Work, University of Illinois at Chicago.
International CURE, PO Box 2310, Washington DC 20013-2310

www.international cure.org
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The International Bill of Human Rights
Proclaimed December 1948

Section 35. Principle #5: Except for those limitations that are demonstra-
bly necessitated by the fact of incarceration, all prisoners shall retain the
human rights and fundamental freedoms set out in the Universal Decla-
ration of Human Rights, and where the State concerned is a party, the
International Covenant on Economic, Social, and Cultural Rights, and
the International Covenant on Civil and Political Rights and the Op-
tional Protocol thereto, as well as such other rights as are set out in other
United Nations covenants.

35. Basic Principlesfor the Treatment of Prisoners
Adopted and proclaimed 1990

Section 36. Use of Terms, Principle #6: No person under any form of
detention or imprisonment shall be subjected to torture or to cruel, inhu-
man or degrading treatment or punishment.* No circumstance whatever
may be invoked as a justification for torture or other cruel, inhuman or
degrading treatment or punishment.

Footnote: * Theterm “cruel, inhuman or degrading treatment or punishment” should be
interpreted so as to extend the widest possible protection against abuses, whether physi-
cal or mental, including the holding of a detained or imprisoned person in conditions
which deprive him, temporarily or permanently, of the use of any of his natural senses,
such assight or hearing, or of his awareness of place and the passing of time.

36. Body of Principlesfor the Protection of
All Personsunder Any Form of Detention or Imprisonment
Adopted December 1988




Human Rights

Charles Sullivan, Executive Director of International CURE

The Universal Declaration of Human Rights

This document has been called the bill of rights for the world. The Universal Declaration on Human Rights was
passed by the United Nations on December 10, 1948. The vote was 48-0 with eight countries abstaining. Thus, no
country voted against it.

Eleanor Roosevelt, the widow of United States President Franklin Roosevelt, was the chair of the Human Rights
Committee that wrote the Declaration. She called it the “Magna Charta for all Mankind,” and pointed out that
human rights are possessed by ALL human beings.

Although the Universal Declaration hasonly 30 articles, many concern criminal justice. Theseincludethat everyone
is equal before the law and has aright to afair trial. Also, there must be protection against arbitrary arrest. And,
dlavery, torture and ill-treatment are never permitted.

In fact, human rights limit the power of the government. For example, the government cannot pass a law that
increases the prison sentence for the crime AFTER the person has already been sentenced. However, if alaw is
passed that is shorter than the sentence the person received, he or she will have the sentence SHORTENED to this
change.

Thus, therole of the government isto promote human rights, not fight against them. The human rights document a so
challenges state sovereignty inthat if acountry isabusing itspeople, the other countriesasacollective must intervene.

These civil and political rightsarein the early articles of the Declaration. They end with Article 21 which saysthat
everyone hastheright to vote. Thisuniversal suffrage article has been called “arevolution within arevolution.”

After Article 21, there are listed economic articles that we should also apply to peoplein prison. These include the
right to aliving, family, saving wage and the right to even join atrade union whilein prison.

Overall, there is also aright to a standard of living that includes food, clothing, housing and medical care that is
adequate for a person’s health.

Finally, everyone has the right to education. And education shall be free at the elementary stage. Even higher
education or college should be accessible to all on the basis of merit. Again, the word “everyone” includes those
incarcerated.

Over the years, The Universal Declaration on Human Rights has become more important as international law.
Although itisnot technically alegal document, it is considered today alegal as much asamoral document.

Thus, it should be applied to the peoplein prison in every country as much legally asmorally.
Covenants

The Universal Declaration on Human Rights was passed by the United Nations in 1948. It is technically a moral
document. Thus, it wasto befollowed by alegal document that could be used in courts against countriesthat violated
these human rights.



However, it was decided to write two documents rather than one. This is because countries like the United States
were interested only in the political and civil rights given in The Declaration while countries like Russia were
interested in only the economic rightsin the document.

Thus, 18 years later, the United Nations passed in January, 1976, The International Covenant on Economic,
Social and Cultural Rights. Two months later, The International Covenant on Civil and Political Rights was
passed.

Thefirst Covenant isnot applied to peoplein prison asit should be. But, it clearly statesthat everyone has such legal
rights as education, work, adequate health, and cultural life. Article 15 “recognizesthe right of everyone ... to take
partinculturd life.”

The second Covenant whichison civil and political rightshasvery important articles concerning absol ute prohibitions
on torture and the death penalty being given to children and pregnant women. Also, due process must be given to
those charged with crimes.

Finally, Article 10 states that “the penitentiary system shall comprise treatment of prisoners, the essential aim of
which shall betheir reformation and social rehabilitation.”

And Article 25 givestheright to vote to all, including prisoners.

A final point needs to be made in regard to the enforcement of these Covenants. Countries that have ratified the
Civil and Political Rights Covenant must file “reports on the measures they have adopted which give effect to the
rights recognized.” Countries that have ratified the Covenant on Economic, Social and Cultural Rights also must
submit reports but this is to be on the progress they are making. In other words, the Civil and Political Covenant
must be implemented NOW while the Economic Covenant is a WORK IN PROGRESS.

Conference Panel on Five Major Conventions

In our presentations at this 2009 conference, the first panel used The Universal Declaration on Human Rights, a
moral document, to bring about prison reform. The second panel used the two Covenants that are legal documents
based on The Universal Declaration to bring about prison reform.

Thethird panel isthefirst of five major conventionsthat are based on The Universal Declaration and The Covenant
on Civil and Palitical Rights to bring about prison reform.

Torture

The Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment was
passed by the United Nations in 1984. | think it is the most important prison reform document of the five major
conventions considered during this conference.

Also, please note that not only istorture forbidden, but also cruel, inhuman or degrading treatment or punishment.
Theword “or” isused, not “and”. Any one of these types of treatment or punishment is absolutely prohibited. How
do they differ? The European Court of Human rights has stated that the distinction between “torture” and “inhuman
or degrading punishment” derives principally from a*“ differencein theintensity of the suffering inflicted.”

Rapeistorturejust as much asisthe use of high pressure water. Also, being paraded naked may not be torture, but
it iscertainly degrading treatment.

When CURE started in Texasamost forty years ago, aperson could be placed in solitary confinement in the dark for
weeks. A doctor was called only if the person lost one-fourth or 25% of hisweight. Thisistorture aswell as cruel
and inhuman treatment and punishment.



Is solitary confinement per setorture? What about deprivation of sleep? Beating with fists and boots? Using a bull
whip likeajail in Cameroon does?

The answers to these questions were addressed by our panelists.
Children

The second of the five major conventions that can be used to bring about prison reform is The Convention on the
Rights of the Child.

If the Torture Convention is the most important of the five, the Child Convention is the most supportive. Only the
United States and Somalia have yet to ratify this Convention since the United Nations approveit in 1990.

The best interests of the child isthe primary consideration of the Convention. Also, there shall be no discriminationin
regard to children and it is the duty of the countries (or states as the countries are called) to facilitate family re-
unification. These and other effects of this document in regard to the criminal justice system were addressed by our
pandlists.

Likeal thelegal documentswe have previously addressed, there must be periodic reports submitted by the statesto
the United Nations.

This has been an opportunity to include our concernsin regard to children incarcerated, and, if not in prison, their
rightsto visit their parentsif they arein prison.

Women

The Convention on the Elimination of All Forms of Discrimination Against Women was passed by the United
Nationsin 1979. It providesequal rightsfor womeninal fields. Thisincludes palitical, economic, social, cultural, civil
and health fields.

Of course, al these fields have agreat impact on women in prison. For example, certainly thislast field of healthis
especially amost important right for women in prison. The United Statesin the last year established policiesto stop
the use of shackling or body chains being placed on afemale prisoner when sheis giving birth.

Also, inregard to these fields, all countries that ratify this document agree to pursue immediately “all appropriate
means’ to eliminate discrimination.

Reportson this progress must be submitted to the United Nations at least every four years. Thisagain isan opportunity
for you to make sure the plight of women prisonersareincluded in thereport. Thisdocument isconsidered to bethe
single most important document speaking for the human rights of women that has ever been written.

Migrants

The International Convention on the Protection of the Rights of All Migrant workers and Members of Their
Familiesisthe newest of the fivein that it was passed by the United Nations and entered into force only in 2003. It
isalso the longest document.

Aswe addressed the documents on the child, women and racism, it is most appropriate to talk about this document.
Thisis because racism, sexism and religious bigotry have contributed to the flood of refugees.

Most refugees, thus, are women and children. As aremedy, this Migrants Document gives protection to all people
whether they arein another country legally or illegally. Thisincludes due processfor those charged with crimes and
found guilty and in prison. In fact, the number of people now serving prison sentences in another country has
increased dramatically in the last few years. For example, aimost one third of the people in prison in the Federal
Bureau of Prisonsin the United States are from other countries.



This document has brought human rights of migrants from the margins to the mainstream. It is certainly a starting
point for helping this most forgotten and vul nerabl e population.

Racism

The International Convention on the Elimination of all Forms of Racial Discrimination was passed relatively
early by the United Nations in 1969. Since then, it has been ratified by most countries. It is implemented by a
reporting procedure, inter-state complaints and individual communications.

Also, it concernsnot just public institutions but also private onestoo. Finally, affirmative action or giving preference
to minoritieswhere they arewoefully absent isNOT considered reverse-racismiif it isonly temporary. It ends when
the minorities are covered.

Minimum Rules

The Sandard Minimum Rules for the Treatment of Prisoners has a great history. It was written in 1955 by the
Prisoners of War in World War 11. Thiswas at the first meeting of the United Nations Crime Congresswhichisheld
every fiveyears. In fact, the next congress will bein Brazil in 2010. One of the items on this 2010 Congresswill be
arevision of these minimum rules. Although revision is needed, most of the rules are very relevant today, as
addressed by the panelists.

Theserules have more moral weight than legal. | imagine they have been used in litigation in countries, but they are
only recommendations. They are not like the two covenants and five major documents we have considered. If a
country ratifies these seven documents, they are obligated to make reports on implementation.

These seven documents only address prison reform indirectly while The Sandard Minimum Rules apply directly to
prisons.

Rule# 61 (Guiding Principles): The treatment of prisoners should emphasize not their exclusion
from the community, but their continuing part in it. Community agencies should, therefore, be
enlisted wherever possible to assist the staff of the institution in the task of social rehabilitation
of the prisoners. There should be in connection with every institution social workers charged
with the duty of maintaining and improving all desirable relations of a prisoner with his family
and with valuable social agencies. Seps should be taken to safeguard, to the maximum extent
compatible with the law and the sentence, the rights relating to civil interests, social security
rights and other social benefits of prisoners.

Rule # 77 (Education and Recreation): (1) Provision shall be made for the further education of
all prisoners capable of profiting thereby, including religious instruction in the countries where
thisis possible. The education of illiterates and young prisoners shall be compulsory and special
attention shall be paid to it by the administration. (2) So far as practicable, the education of
prisoners shall be integrated with the educational system of the country so that after their release
they may continue their education without difficulty.

—Human Rightsin the Administration of Justice
Protection of Persons Subjected to Detention or |mprisonment

Standard Minimum Rulesfor the Treatment of Prisoners
ApprovedinJuly 1957 and May 1977




The Juvenile Justice System,

a Key to Human Security Policy Reform?

Bernard Boéton, Terre des hommes Foundation, Switzerland

“Today, development, security and human rights go hand in hand; no one of them can advance very far
without the other two. Indeed, anyone who speaksforcefully for human rights but does nothing about human
security and human devel opment — or vice versa— undermines both his credibility and his cause. So let us
speak with one voice on al threeissues, and let us work to ensure that freedom from want, freedom from
fear and freedom to live in dignity carry real meaning for those most in need."2

From Simplistic Representations to Realities

In a context of globalisation, and in particular with the liberalisation of global economies, there has been a trend
towards areduced role for the public sector as the primary vehicle for the delivery of national policy. At the same
time, states' emphasis on providing  human security’ isbeing interpreted from astrictly security-based perspective,
whichrisks criminalising partsof society already living in exclusion. Often driven by public opinion, such an approach
risksignoring thevital role of the juvenilejustice system (functioning based on international normsand standards), not
only for children’s security, but also for the security of the population asawhole.

Many countries adopt short-sighted policiesthat are aimed at achieving immediate political gain, rather thaninvesting
over thelong-termin preventive approaches. I n other words, ‘ punish quickly rather than educate slowly’. To varying
degrees, the marginalisation of thejuvenilejustice systemisauniversal phenomenon and, evenin countrieswith the
economic meansto support alternative approachesto prison sentencing, we see‘ curfews’ imposed in urban areas, or
the announcement of measures (ultimately cancelled) for the detection of children ‘ predisposed to delinquency’ from
nursery school age (France). In the 1960s, marginal and anti-establishment behaviour was seen as an inevitable,
indeed worthwhile, symptom of generational change: today’ s rhetoric revolves around the * antisocial’ behaviour of
minors (United Kingdom). Thishasgone asfar asthe Swissgovernment’s approval of the sale of ‘ Maosquito’ devices
to homeowners: these devices emit ultrasound waves which can only be heard by animals and youths under the age
of 25, and are used to deter the | atter.

Associated with urbanisation, anincreasein juvenile delinquency tendsto be asymptom of social exclusion: for many
families life is about survival and as such their children are expected to contribute (if the family link has been
maintained), or to take care of themselves (if the family link has been broken). More than half of the world's
population now livesin cities, with the majority of economic migrants having moved away from rural areas because
of their livelihoods no longer being guaranteed in rural environmentswheretraditional formsof community solidarity
have broken down. This psychology of survival can blur the perception that juvenileshave of theline between legality
and illegality, especially where these youth are physically or psychologically restricted and stressed.

Effortsto combat juvenile delinquency will often bereflected by authoritiesintroducing repressivelegislationandin
ahardening of attitudes among law enforcement and judicial officers. Resulting actions may include: reduction of the
age of criminal responsibility; increase in the length of custodial sentencesfor minors (who are sometimes detained
with adults— prison being acknowledged as ' the school of crime’; dramatic ‘ round-up’ actionsor crackdown operations,
the criminalisation of vagrancy and begging; and the creation of educational detention centres (presented asalternatives
to prison, but whose conditions of detention are often equivalent to those of prison).

In some particularly underprivileged countries, thejudicial system isadministered in aboth hasty and lax manner: for
asimplecaseof cattlerustling, juvenilesareremanded in custody for lengthy periodswithout speedy trial, decision or
sentence, and even forgotten about. Holding public office does not alow police or judicial officersto act —or not to
act —intotal impunity and illegality, or in waysthat are an abuse of their power and position. Good governance pre-
supposes that public actors can be monitored, held accountable and, if necessary, sanctioned.



In every country of theworld, regardless of itslevel of economic development, policy-makers come up against the
problem of juvenile delinquency. Theideaof dealing with the problem through ahard-line or repressive approachis
often deemed as being the most expeditive and effectivein satisfying the immediate demands and concerns of public
opinion. Such demands are often dictated by the media, who at times seem quite willing to deal in statisticsthat can
be easily manipulated and that the publicisunlikely to fully understand.

The distinction between the delinquency of youthsin rich countries that are testing limits, and the delinquency of
survival of youthsin poor countriesisno longer alwaysrelevant. Family break-up isno lesscommonin rich countries
than in poor countries, although the reasons and cultural and traditional contexts may differ greatly. The psychological
abandonment of childrenin somerichfamiliesisindeed equal to the physical and material abandonment experienced
by children of poor families.

Differences between rich and poor countrieslie not only in theresources available to the state to implement alternatives
to detention but also in the influence and capacity of civil society stakeholders (associations, non-governmental
organisations, etc.) toinfluence policy. However, there are also significant risksin the state progressively offloading
parts of its responsibility to private welfare and charitable associations — often operating with private funding —
particularly in relation to entrusting them with the education and rehabilitation of juvenile offendersand their reintegration
into the community.

The frequently cited argument of budgetary constraints is both true and false. True, because juvenile justice is
always the poor relation when it comes to government spending in the justice system; but false, because the
implementation of sound co-operation between trained professionals can yield results even with small budgets.
Added to thisis the fact that, in many countries, the economic insecurity of a significant part of the population,
sometimes the majority, can be linked to issues such as state withdrawal and the privatisation of public services,
sometimes under pressure from international financial institutions, but which can ultimately result in increasesin
juveniledelinquency.

Aside from the legal requirement to comply with international norms and standards, states must realise that for the
overwhelming majority of first time minor offenders the cost effectiveness of social work and education in an open
environment isfar more favourable than investing in costly penitentiary institutions, despitethelatter having ahigher
profile and as such a more appealing aspect concerning public opinion. In some countries, it would be worthwhile
comparing the price of one day of juvenile detention with the cost of aday in an average hotel in the same city.

In addition, the construction and maintenance of correctional facilities may have the opposite effect of the desired
outcome. While detention conditions may improve momentarily, thereisarisk of anincreasein custodial sentencing
and of this punishment being applied for more minor crimes. Indeed, where the private sector is involved, if new
facilitiesare ‘ put on the market’, they will have to befilled to make them profitable.

It should also benoted that ina‘ globalised’ world, the growth of the migratory phenomenon, internal or international,
legal orillegal, placesjuvenilesat extreme risk, sometimes encouraged by their own families, sometimes coerced by
traffickersin order to commit illegal or criminal activities. Delinquency among foreign juveniles often leads to the
application of marginal, even unlawful, methods in the host country, in a‘two weights, two measures' approach in
breach of international standards (including the United Nations Convention on the Rights of the Child). The primary
obligation of protecting these children, cut-off from their families, is often neglected in favour of arbitrary proceedings,
the meanings of which are often not understood by the minorsinvolved.

Finally, major changes affecting the way in which internal and international armed conflicts are conducted have
exacerbated the phenomenon of children recruited into armed forces, militia, guerrillamovements, or other, more or
less spontaneously congtituted, armed groups. The administration of juvenilejustice can becomeall the more problematic
as states, faced with internal strife, impose exceptional legal regimes (as is the case for Palestinian children in
Israel), or a sort of ‘military law’, which waives the requirement to handle juveniles according to the standard
criminal code. However, what is clear is that the actual recruitment itself is aform of exploitation and an abuse of
power — more often than not under duress — which requires that the child be treated first and foremost as avictim
before being considered as a criminal, regardless of the acts committed in combat.



Promoting State Sovereignty and Security.

Generally, astate’ sresponsibility for human security within theterritories under itsjurisdiction must be perceived as
extending to the security of all persons within those territories, and not simply to the security of the state and its
institutions. A state’s sovereignty cannot be considered as referring exclusively to the security of its own existence
and its own governance. Equally, astate that is not in a position to ensure aminimum of security and respect for the
human rights of its children, including those responsible for misdemeanors and petty crime, is not deserving of
recognition as sovereign onitssoil. Given that every year 120to 130 million children are borninto theworld (and as
an aside, it should be noted that athird have no civil registration at birth), and in light of therelative drop in the birth
rate, including in some poor countries, we can estimate that between three and four billion children will be borninthe
next 50 years. Forty-five percent of today’sglobal populationisunder 18. Theissue of childhood doesinfact concern
the rights of almost half of humanity — those who will be the humanity of tomorrow.

As such, justice isthe very expression of state sovereignty. Neither cultural forces nor foreign interference justify
the systematic detention of juvenile offenders through the practice of preventive detention for long durations and
under inhumane living conditionswhich would not even betolerated for adults.

Juvenile delinquentsare also juvenilesat risk, and the juvenile justice system must be as much about justice based on
protection as it is about justice based on sanctions. Juvenile justice is not amarginal justice: it does not consist of
applying ‘ preferential’ measures or making ‘ humanitarian exceptions' on the pretext that juvenile delinquency isa
social, not alegal, problem, or that it is simply a noble principle serving only to conceal arbitrary procedures and
practices. The administration of juvenile justice has for decades been subject to international standards, with the
reguirement that they be applied to national laws and procedures, and which as such require the police, judiciary and
correction services to adopt a primarily educational approach to juvenile justice rather than a repressive approach.

The protection of therights of the child iseasily and widely accepted when dealing with child victims (of traffickers,
or violencein any form), but it ismuch more difficult when dealing with child offenders.

The Copenhagen Declaration on Socia Development from the 1995 World Summit for Social Development® (in
which 115 countries participated) provided avision for social development based on the promotion of socia progress,
justice and the betterment of the human condition, based on full participation by all. As such, children should be
considered as participants and beneficiaries of an approach designed in the higher interest of their future and that of
the society inwhich they live. Social actionisnot simply concerned with managing the needs of apopul ation deemed
to bemarginal, abandoned, and | eft reliant on theinitiative of private social and humanitarian associations. Whilethe
state cannot be expected to be all-providing, and private stakehol ders have their place, the state must, asaminimum,
guarantee the conditions of equality of opportunity and access to justice for all. Fairness in the implementation of
human rightsis one of the foundations of human security.

The United Nations Convention on the Rights of the Child (the ‘ Convention’) defines a child as any human being
below the age of 18 years. We should add in respect of this age-based definition that the child isahuman beingin his
or her own right (and not in the * ante-chamber’ of humanity). The child’sdignity isequal to that of every other human
being, but the child has relative capacities of perception (in relation to the consequences of his or her actions),
expression (limited language proficiency), and defence (both physical and psychological). This definition, which
underpins the existence of the juvenile justice system and the international norms and standards in thisfield, al'so
underscoresthe priority of arestorative approach over apunitive approach. Educational work with the juvenile, and
social work with his/her family and community, may perhaps only obtain a 50 percent success rate, but a purely
repressive approach (namely viathe deprivation of liberty) guarantees almost 100 percent failure.

Even in cases of deprivation of liberty, this does abrogate responsibility for the protection of the juvenile'srights.
Thereisno such thing as human security without legal and ethical referencesto international human rightsinstruments:
family contact, respect of physical and psychological integrity, respect for privacy at all stages of the proceedings,
theright to information, theright to practice areligion, etc.



Debates over juvenile justice have forever focused on the choice between ‘retributive’ or ‘restorative justice

(repression or education). Each individual develops his or her own opinion, inclination and argument according to
their perception, experience or role. Ministries of theinterior, justice and defence, aswell aslegislators, may tend to
take a‘repressive’ stance, whilethe Ministries of health, social affairsand family, and many representatives of civil

society promote the ‘educational’ approach. Advocates of retributive justice are persuaded by the effectiveness of
punishments that deprive people of their liberty — although the more skeptical take refuge in the argument of ‘a
shortage of resources’ to justify custodial sentencing —while claiming to regret it. Advocates of restorative justice
believe in the importance of removing the juvenile offender from judicial proceedings— although in the absence of
real meansfor an education-based policy, juvenilesarefaced with policeand judicial practices of whichthey understand
little and during which they are subject to arbitrary decisions by untrained personnel, without the means to defend
themselves or exercise their rights (with which they themselves are often not familiar).

Under these circumstances, it becomes apparent that the most serious breaches of therights of juvenile offendersdo
not necessarily stem from malicious actions of any kind but more often than not from widespread ignorance over
basic standards and procedures, and alack of training on the part of the parties concerned.

The very concept of human security alludes to a restorative-based approach. Good governance, with a view to
securing democratic progress, implies that the state, which is at once the source and the guarantor of human rights,
must strive to inform public opinion on child rights, and deal with children in line with international norms and
standards, including using deprivation of liberty only asameasure of last resort. Any decision, or punitive measure,
that compounds the child’'s exclusion from the community isunlikely to succeed.

In what way is being deprived of liberty alesson in liberty? (J. P. Rosenczweig).

Restorative-based approachesare all the morevalid inthat, in aimost all countriesand cultures, tradition and custom
have at some stage been based on mediation and reconciliation when faced with breaches of its rules by minors.
When launching aproject in acountry, itisimportant to use the national lawsin force, provided they do not conflict
with international principles. It isimportant to first work with what isin place before trying to change things — but,
gaps in the law should not be used as a pretext or reason for failing to innovate in terms of alternatives to the
imprisonment of minors. Indeed, national law invariably offersthe possibility of devel oping alternative measuresto
detention, even if only through aword or a phrase, and can also be inspired by existing, relevant local practices or
customs. Thisdoes not mean that all traditional punishments, notably corporal punishment, are still acceptabl e today.
The pressure of public opinionisall too often given as apretext for immediate recourse to arepressive approach, in
particular for minor offences committed by first-time offenders. However, the Ministry of Justice always has the
option of putting in place pilot projectson atest basisin order to first demonstrate the benefits of pursuing alternatives
before proposing amendmentsto the law governing juvenile delinquency.

Tried and Tested Good Practices.

The Convention excludestheimposition of capital punishment or lifeimprisonment without the possibility of release
for offences committed by persons under 18 years (Article 37.a), yet such sentences persist in some states that have
ratified the Convention.

At all stages of the juvenile justice process, children who are alleged to have committed offences are entitled to be
treated ‘in a manner consistent with the promotion of the child’s sense of dignity and worth, which reinforces the
child’srespect for the human rights and fundamental freedoms of others and which takesinto account the child’sage
and the desirability of promoting the child's reintegration and the child’s assuming a constructive role in society’
(Article 40.1). Children have the right to be protected from al forms of torture and cruel, inhuman or degrading
treatment or punishment (Article 37.a) and any other form of abuse (Article 19).

Street children are among the most vulnerabl e victims of the most extreme forms of violence, including extrajudicial
or summary execution, in many countries. Homeless children are particularly vulnerable to such violence, though
children working in the streets are also at great risk even if they are still living with their families. Violence against



thisgroup of children representsaparticularly egregiousviolation of their rights (Articles 6 and 37, among others), as
it follows upon thefailure of the state to offer protection and care to children whose rights are already under attack.*

Juvenile justice is not ‘ compassionate’ justice because it concerns children. Being a child does not preclude one's
entitlement to benefit from the rule of law and the safeguardsit provides: achild hastheright of defence, theright to
the presumption of innocence, the right of appeal, etc. The juvenile justice system also needs to recognise its
responsibilities, not just towardsthe child offender, but a so to the child witness and child victim. A distinction must be
made between:

* A child in conflict with the law, who will be dealt with by the criminal justice system.
* A child at risk, who will be of concern for welfare services and not the courts.
* A child victim or witness, who must benefit from protection measures.

Good administration of the juvenile justice system implies the specialisation of police, judiciary, educational and
welfare staff at every stage of proceedings, trained in therulesregarding children’srights, aswell astheimplementation
of basic rulesconcerning their protection against any arbitrary exercise of power and violence. The notion of juvenile
justice being restorative pre-supposes the application of some fundamental principles.

* Capital punishment and life imprisonment must be permanently and universally abolished for offenders
who were minors at the time of events.

» The child must be heard in an appropriate manner, i.e. in accordance with his or her age and maturity, and
thisincludes the presumption of innocence.

» Fromtheinitial questioning stage, the approach must beinstructional, based on the juvenile sunderstanding
of the consequences of his or her actions and the sanctions applied to him or her.

» The idea of conflict resolution should guide all proceedings, where possible via the use of reparations to
compensate the victim. A balance must be sought between the victim’s claims and the juvenile offender’s
situation as, in practice, oneis often more compassi onate towards the person having suffered thewrongdoing
than towards the person who committed it.

* Inall cases, educational, non-custodial sanctions must betherule, and detention must remain the exception:
preventive detention isaprocedural act only and must on no account be selected as an immediate sanction.

* In the case of misdemeanours or crimes committed by juveniles with a group of adults, the separation of
proceedingsisacompulsory legal obligation, from the beginning of proceedings until the conclusion of the
measures or sanctions.

Experience showsthat thetraining of public actorsin juvenilejustice must be multi-disciplinary: juvenilejustice can
only progress if the respective professions involved know their respective legal responsibilities, limitations and
possibilities. Thisapproach also avoidsinopportune interference in the other party’s actions: the lawyer must not be
expected to play the role of the social worker and vice versa, etc.

Among the parties, thejudgeis one of the key personsfor the smooth running of the juvenilejustice system. All of the
other actors are subject to his or her decisions and supervision from the start of proceedings (where there was no
possibility of out-of-court settlement) until the point at which the sanction has been fully enforced. Actors in the
juvenilejustice system cannot therefore receive training without the active presence of judges. However, judgesare
notorioudly reluctant to undertaketraining programmes al ongside other professional s such as police officers, educators
and socia workers, but an alternative approach can be to invite them as trainers. Experience shows that once the
various professions have gained mutual recognition and respect, they are better placed to identify appropriate solutions,
evenif temporary, which offer more effective and less costly alternativesto the routine recourseto strictly repressive
measures.



Judicia proceedings must be conducted in such away as to avoid victimisation, trauma or discrimination of the
offender (and equally victims and withesses). As such, any juvenile questioned by the authorities must be provided
the following opportunities and guarantees, among others:

» To bejudged for offences committed, and not according to the demands of, or under pressurefrom, victims
or public opinion.

* Contact with hisor her family, where possible.
* Rapid recourse to free legal aid and alawyer.

» To be informed of the complaints mechanisms available in case of violation of his/her integrity during
detention.

» To be briefed and guided throughout proceedings with respect, benevolence and sensitivity, in alanguage
which he/she understands (from questioning during the investigation, to hearings and counsel’s address
during thetrial, and during disciplinary proceedings during detention, etc.).

» To be monitored by a social worker able to establish a background check that the judge can use to
determine appropriate educational or punitive measures (or combination there of) in accordance with both
the personal situation of the juvenile and the seriousness of the offence.

* That legal periods of custody and preventive detention are respected.

Alternatives to detention may be applied at any stage of proceedings, frominitial questioning, until the end of the
application of punitive measures. Furthermore, any decision and any punitive measure applied to a minor must be
considered reversible at any given moment, under the supervision of the juvenile judge, according to the child’'s
development, his or her behaviour, and according to the outcome of the educational follow-up he or she receives.

Alternativesare at onceameansof conflict resolution, restoring social harmony, repairing the harm suffered, improving
public safety and promoting respect for child rights. Alternatives may be introduced in some of the following ways.

* Pre-trial: diversion by means of out-of-court settlement. Depending on the country, police officers may be
empowered to settle the problem without initiating legal proceedings.

* Pre-sentencing: legal proceedings are suspended while an alternativeis sought, and if thisis successful the
judge dismisses the case.

* Post-trial: either the convicted youth is not sentenced, or the youth is sentenced but the sentence is not
applied, in order to find alternatives.

The applicable alternatives must be appropriate for the age and maturity of the juvenile, and match the seriousness
of the offences committed. In the case of minor offences committed by first-time offenders, some alternatives avoid
the case being referred to the legal authorities, allowing the child to recogni se the consequences of hisor her actions
and make the parents aware of their responsibilities, but without a criminal record being created. The principle of
diversion pre-supposes the consent of the minor and hig/her parentsor legal guardians, and arestorative approach to
justice based on rel ationships (not the offence), reparation (not the sanction), restoration of social ties (not deterrence),
consideration of the victim, and a sense of personal responsibility.

Diversion aimsto break theviciouscircle of stigmatisation, violence, humiliation and the breakdown of social bonds.
It circumvents the ‘ school of crime’ (i.e. detention facilities), reduces the risk of recidivism, avoids legal expenses,
and fostersintegration rather than exclusion from the social context. Contrary to popular opinion, alarge majority of
first-time offenders who benefit from these alternatives do not re-offend. M easures include admonition, reprimand
or warning (for the juvenile and the parents), conciliation or informal mediation, community service, probation, or
supervision by welfare or education services. All these procedures suppose that the actors involved are trained in



these practices and that the two parties are in agreement (recognition of the deed by the juvenile and the victim's
consent).

Other diversionary approaches exist, even once a case has been referred to the prosecutor.

* Release on probation and re-eval uation by the social worker in association with thefamily —this procedure
being subject to asocial report submitted to the judge within a period set by the latter.

* Placement in anon-custodial institution with a socio-educational function, when the age, circumstances or
the safety of the juvenile demand or permit it.

 Criminal mediation, initiated by the judge —this can only take placeif the victim and the perpetrator of the
criminal offence arein agreement. It respects the rights of complainants and alleged perpetrators who may
be advised or assisted by alawyer or other appropriate person of their choosing. It provides asolution to the
criminal dispute in a way that is flexible, rapid and simple, by seeking amicable solutions. It enables
communication to be restored between the disputing parties and thus moves towards socia appeasement.

Community service— performing work to benefit the community, the village or district —isafeature of many
customs and traditions. Its use must not be an occasion to exploit the work capacity of a child but, to the
contrary, should give him or her an opportunity to realise his or her potential within the community while
benefiting from alearning opportunity.

The Need for National and Local Indicators.

In many countries, the statistical recording of the number and conditions of juvenileswho are detained or placed in an
ingtitutionisgravely lacking. Indeed at times, juveniles are subject to judicial proceedingswithout acasefile, or their
filesaremidaid. In some countries, statistics only exist for the capital city, and perhapsahandful of major towns, and
ignore locally applied procedures and methods, about which no-one really knows the extent of arbitrary practices
used against juvenile offenders.

The United Nations Office on Drugs and Crime/United Nations Children’s Fund Manual for the Measurement of
JuvenileJustice Indicators’ introducesfifteen juvenilejusticeindicatorsto assist local and national officialsin establishing
sustainable information systems to monitor the situation of children in conflict with the law. The indicators are
grouped and presented as follows.

Quantitative Indicators:

1) Number of children arrested during a 12-month period

2) Number of childrenin detention

3) Number of children in pre-sentence detention

4) Time spent by children in detention before sentencing

5) Time spent by children in detention after sentencing

6) Number of child deathsin detention during a 12-month period

7) Percentage of children in detention not wholly separated from adults

8) Percentage of children in detention who have been visited by, or visited, parents, guardian or an adult
family member

9) Percentage of children sentenced receiving a custodial sentence



10) Percentage of children diverted or sentenced who enter a pre-sentence diversion scheme
11) Percentage of children released from detention receiving aftercare

Policy Indicators:

12) Existence of a system guaranteeing regular independent inspection of places of detention
13) Existence of acomplaints system for children in detention

14) Existence of aspecialised juvenilejustice system

15) Existence of anational plan for the prevention of child involvement in crime

A combined analysis of thefifteen indicatorsis considered necessary for the assessment of the situation of children
in conflict with the law. However, in situationswhere it may not be possibleto measure al fifteen, anumber of ‘ core’
indicators are identified as priority, namely: indicator one — children in detention; indicator three — childrenin pre-
sentence detention; indicator nine—custodial sentencing; indicator ten— pre-sentence diversion; and indicator fourteen
—gpecialised juvenilejustice system.

Armed Conflict Cannot Be a Pretext for Marginalising Juvenile Justice.

Outsidethe context of armed conflict, some countrieslawfully recruit children into government armed forces, others
joinmilitary schoolswith aview to enlisting into the armed forces at afuture date. Asthese children are subject to the
military legal system, the Committee on the Rights of the Child has raised a number of questions about the nature of
the criminal procedure, and applicable sanctions, in terms of safeguards and compliance with Articles 37 and 40 of
the Convention. Questions must also be raised about the technical and ethical content of training given in these
schools.

However, other children also find themselves directly and actively involved in conflict through their recruitment by
armed state or non-state actors. In cases of ‘child soldiers’ tried for crimes committed during an armed conflict, a
complex question iswhether thefact of being under the age of criminal responsibility can, or should, be systematically
used to exempt them from judicial proceedings. What isclear isthat applying blanket impunity to transitional justice
processes may risk, in the event of aresumption of hostilities, encouraging warlords to recruit children to commit
atrocities, in the belief that these minors will evade prosecution. However, what needs to be clearly and rigorously
acknowledged isthat the warl ords themsel ves, in engaging in under-age recruitment in thefirst place, have committed
war crimes for which they should be held accountable.

Regarding the involvement of child soldiersin post-conflict proceedings forming part of a national reconciliation
process, they must benefit from measures designed for the protection of child withesses or victims, as provided for
under international law, regardless of whether their recruitment was voluntary or forced.

Child victims and witnesses denotes children and adolescents, under the age of 18, who are victims of crime or
witnesses to crime regardless of their role in the offence or in the prosecution of the alleged offender or groups of
offenders.®

It should be noted here that in Articles 37 and 40 of the Convention, concerning the deprivation of liberty and the
administration of juvenile justice, it is at no point specified that a conflict or post-conflict situation authorises any
derogation from the strict application of the principles of juvenilejustice on the grounds of alegal exception. Furthermore,
astudy by the United Nations Sub-Commission on the Promotion and Protection of Human Rights concluded that
military tribunals should not have, as amatter of principle, the jurisdiction to judge anyone under the age of 18.7

In post-conflict situations, the restoration of the rule of law should be used asan * opportunity’ to reform the juvenile
justice system in compliance with international standards, and integrateit into the establishment of abroader human
security policy. The chaotic nature of the post-conflict environment requiresthat re-establishing afunctioning juvenile



justice system, including prevention, be set as a priority, at the risk of seeing countless minors turn into habitual
offenders. At the sametime, the prevention of maltreatment and sexual abuseininstitutionsor places of detention for
the civilian population should be dealt with as an issue of the utmost seriousness.

When an international forceintervenes during or after aconflict to oversee an end to hostilities, or for peacekeeping
purposes, safeguards to judicial procedure must also be secured in accordance with international standards. Local
personnel must be trained to this end, in particular, in countries where relevant national laws are incompatible with
international standardsor, worse still, are non-existent. Also, in the face of criminal behaviour by membersof foreign
military and humanitarian forcesintervening in situations where the civilian population is especially vulnerable, in
particular children, it should be noted that the legal immunity of these military or UN forces does not necessarily
extend to covering crimes committed in relation to the civilian population: for example, in cases of child prostitution,
or extortion of sexual favours for humanitarian assistance, as has been reported in Africa or Asiain recent years.

Finally, in the context of the ‘war on terror’, some governments have enacted exceptional laws and procedures that
make no distinction between juveniles and adults ‘ suspected’ of acts of terror. Incarcerated with adults from their
apprehension, or in preventive detention, their fate is sometimes determined in total non-compliance with basic legal
procedures and guarantees of due process such as the presumption of innocence, the right of defence or the right of
appeal against the deprivation of liberty. Thisisnot to mention the total absence of social or psychological support.
The*war onterror’, having resulted in an extension of preventive and surveillance measuresfor the civilian population,
also means that even during simple public demonstrations (distribution of tracts, etc.), juveniles are increasingly
vulnerableto arbitrary arrest and detention, or to being handled ‘in secret’ along with adults.

The concept underpinning why under-18s need special protection when they comeinto conflict with the law does not
become invalid merely because they are members of the armed forces or because additional or exceptional legal
powers apply. The reasons why children and juveniles are recognised as needing and deserving different treatment
remain applicable — so should the requisite standards.®

Conclusions.

The experience of one non-governmental organisation, active in the promotion of juvenilejustice, revealsastrange
paradox: it isthe most underprivileged countriesthat have traditional methods of punishment for juvenile offenders,
that are geared towards education and the re-integration of the minor into the community, and never to exclusion (this
does not however mean that all forms of traditional punishment can be condoned). In the most devel oped countries,
with their technology-based security approaches, and the avail able resources to pursue aternatives for children in
conflict withthelaw, they often fail entirely to resolvetheissue of thelong term rehabilitation of the minor. Whilethe
concept of restorative justice may not be the panaceafor resolving all of the problems of juvenile delinquency, the
technological approach also hasits limitations. Does having cameras on every street corner make us more secure
(Switzerland)? I's there any pedagogical value in using a‘ Taser’ and other electrical stun guns in a teenage street
brawl (France)? And, do metal detectors in schools prevent youth delinquency (United Kingdom)? Perhaps! But
only as short-term deterrents that divert attention from the more pressing need for long-term preventive strategies
that help young people avoid lives of crime and violence.

Who takesthe necessary timeto hear achild out; to establish or restore rel ationships built on trust; to teach them that
ahuman right isfirst and foremost about their interaction with others—‘ others' who share the samerights—and, as
such, respecting one person’s rights means respecting those of others? And so on, and so forth.

The individual future of adolescents is often unpredictable, but in every case of the successful rehabilitation of
juvenile offenders, they state that one person or one group proved to be crucial for mending broken bridges— people
who acted as role models or mentors, people who gave them a second chance.

Since the dawn of human existence, soci eties have gradually refined their educational practicesto promoteinclusion
(each society being aware that the next generation is the key to its own survival): so in what way does a society’s
security justify exclusion?



Human security can only exist through the rule of law, as the law is the instrument that governs — and restores —
relationships between individuals once they have been broken. Any regime that establishes a security-focussed
society at the expense of human rights devel opstotalitarian tendencies and, asthelast century demonstrated, totalitarian
states have atendency to become criminal.

Human security is, perhaps above al else, a system of representation that is both political (on the part of the
authorities) and social (in terms of public opinion), hence the vital importance of the existence of acredible media
enabling the viable and accurate sharing of information, an independent assessment of the criteria for establishing
data collection, and areal debate on policies adopted to deal with the most serious breaches of human rights.

Any security policy that is built at the expense of the observance of human rightsis doomed to failure.
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Article 16: Every child, whatever his parentage, has the right to the protection that his status as
a minor requires from his family, society and the State. Every child has the right to grow under
the protection and responsibility of his parents; save in exceptional, judicially-recognized
circumstances, a child of young age ought not to be separated from his mother. Every child has
theright to free and compulsory education, at least in the elementary phase, and to continue his
training at higher levels of the educational system.

—Additional Protocol to the American Convention on Human Rights
intheAreaof Economic, Social, and Cultural Rights.
Adopted 1988 at San Salvador




OPCAT Signing, Ratification, and I mplementation

by Martha Miravete Cicero
Grupo de Mujeres de la Argentina

Foro de Vih Mujeres y Familia

Implementacién del Protocolo Facultativo: Celebrado en Sao Paulo, Brasil del 22 a 24 de junio del 2005. El
seminario lo organizan: la Asociacién para la Prevencion de la Tortura, €l Centro para la Justiciay el Derecho
Internacional y laComisién Teotofio Vilela

Lacomision contralatorturay otros tratos crueles, inhumanos o degradantes, diversidad de formas de |os estados
descentralizados, identificacion delas areas que hacen parte de unadivision federal, estrategiasy posibles soluciones
paralaimplementacion del protocoloy descripcion del proceso como ejemplosilustrativos.

Protocolo Facultativo de la prevencion de tortura: Adoptado por la asamblea general de las Naciones Unidas
en el 2002. Hace énfasis en la prevencion més que en la investigacion. Cada uno de |os paises debe establecer el
subcomité parala prevencion y mecanismos nacionales de prevencion.

M ecanismos nacional es e internacional es realizan visitas periodicas proponiendo recomendaciones paralograr una
mejor prevencion detortura. EI mecanismo nacional debe cumplir losrequisitos de ef ectividad e independencia. Los
miembros del mecanismo internacional y nacional deben tener acceso atodos los lugares oficiales y no oficiales
como: carceles, estaciones de policia, centros parajovenes, lugares de detencion administrativa, instituciones médicas
y psiquiatritas, etc. También, tienen el derecho derealizar entrevistas en privado sin necesidad de ninguin testigo con
cualquier personaprivadade su libertad, accesoirrestricto atodos|os archivos de cual quier detenido, acceso atodos
los servicios de las instalaciones para que al final de la visita los mecanismos puedan un informe y una serie de
recomendaciones.

Estados Descentralizados: Ladescentralizacion del estado puede tomar multiplesformas: unade ellas consiste en
delegar a municipios o gobiernos locales cierta autoridad delimitada. También es comun la divisién de autoridad
federal paraconvertir un gobierno federal aun gobierno regional. Generalmente, divide laautoridad sobre unidades
geogréficas, cadaprovinciasele daautoridad sobre el “establ ecimiento, mantenimiento y administracion de cérceles
publicasy reformatorioseny por laprovincia’. En cualquier situacion, cuando ocurratras ape, puede quelaconstitucion
proporcione explicitamente o no una férmula para resolver los conflictos entre las unidades politicas central y
descentralizadas. L os gobiernosfederal estambién podrian buscar maneras de supeditar laslimitaciones de su autoridad
recurriendo aformas de apoyo politico que no dependan directamente de la competencia legislativaen el &rea.

Implementacion del Protocolo en Estados federales y descentralizados: En nuetro pais, a se un Estado
Federal ... Derecho de acceder sin aviso previo a todos |os lugares donde se encuentren personas privadas de su
libertad, sin tener que avisar siquiera alas autoridades del lugar en cuestion; Establecer protecciones legales para
todas las personas, incluidos los/as oficiales encargados/as de hacer cumplir laley y las personas privadas de su
libertad, que cooperan con e Subcomité Internacional y |os mecanismos nacionales de prevencion; Establecer un
proceso para recibir, responder y actuar sobre las recomendaciones del Subcomité Internacional y el mecanismo
nacional de prevencion.

Existen proyectos en las Provincias de Santa Fe, Rio Negro, y en proyecto Cordoba, pero todavia no han tomado el
mismo las demas provincias de nuestro pais.



Protocolo Facultativo de la convencion contra la tortura:

LaAPT lidero el proceso de casi 30 afios que llevo alaadicién del protocolo facultativo por 1a asamblea general de
la ONU. Esto establecera dos tipos de instancias para el monitoreo permanente: subcomité para la prevencion y
mecani smos nacional es de prevencion. Protocol o consistejustamente en ese pilar nacional, atravésdel establecimiento,
ademés del 6rgano internacional, de uno o varios 6rganos nacionales que realizaran visitas de monitoreo atodos|os
lugares de detencidn del paiscon el propdsito de prevenir latorturay los mal ostratos, instaurando un dialogo regular
con las autoridades, sometiendo informesy recomendaciones sobre lasituacion delas personas privadas de libertad.

Por que es tan necesario un Protocolo Facultativo a la Convencion contra la Tortura de las Naciones
Unidas?

A pesar detodos |os esfuerzos para erradicar latortura, estas abominales practicas aun persisten y se extienden por
todo e mundo. Esto explicael esfuerzo por enfocar de una manera completamente distintay novedosalatortura, y
ello desdelaperspectivade laprevencion. Esta nueva perspectiva se basa que en cuanto mas abiertosy transparentes
sean los lugares de detencion, menores serdn |os abusos. Las personas privadas de libertad se encuentran en una
alarmante situacion de vulnerabilidad y de indefension ante los abusos, incluyendo tortura, los malostratosy otras
violaciones de los derechos humanos. Abrir los lugares de detencion a un sistema de control externo, tal como lo
establece el protocolo facultativo, constituye a prevenir practicas abusivasy mejorar |as condiciones de detencion.

Desde GMA, decimos gue la tortura no solo puede ser fisica, también puede ser violencia de sistema, apremios
ilegales, psicol 6gicos, hasta coaccidn en juntas deinformes criminol 6gicos apersonas en estado terminal . Torturaes
también el realizar una abandono de persona, mala praxis, hasta una continuidad de tratamiento intrapostmuros....

Esto lo podemos ver en las distintas audiencias por ejemplo en Latinoamérica sobre la situacion de cada pais
miembro de la OEA. Al analizar |as presentacion en las asambleas que se realizan cada afio a CIDH, se puede ver
lareal faltade politicas de estado... con respecto aatenciény programas que debe dar paramejorar |as condiciones
intrapostmuros. M as que esto estaimplementado en las premisasy compromisosinternacional es que han firmado los
Estado.

El ver por ¢ emplo en argentinamas viol enciaen lasociedad, mas delitosy hasta hechos realizados por mejores... es
una respuesta clara a faltas de politicas de Estado...

En Argentina el bajar |aimputabilidad de los menores es también unaforma de torturaalapobreza...

Creemos que la falta de dialogo con las ongs y el comprometerse en trabajar nacional e internacional mente con
organizaciones reconocidas en su trabajo, hace ver que todavia no se encuentran los Estados en un crecimiento real
amejorar sus programas...

No creemos que €l sumar ongs amigas a estos programas se logren mejoras, porgue estas solo mostrar |os programas
del momento, pero sin cambiar larealidad que yaviene sucediendo en cada pais, hastalas mismas pueden retroceder
lo actuado, trabajado y luchado nacional einternacionalmente..

Bien lo vemos en las ultimas reuniones de la ONU, en VIH gue |os gobiernos hacen unamea culpa que no llegan a
lo propuesto para el 2015, ademas en las reuniones de la OEA, también vemos una falta de dialogo con las ongs
consultoras...

Pero hemos logrado desde el compromiso de la ONGs el que desde la ONU, se logre programas, proyectos
especificamente de salud AIDS, en cadapais, GMA haparticipado en el comité de seguimiento y monitoreo de estos
proyectos, paralograr cambios en la situacion de salud en encierro.

Tambien GMA participa en los foros virtuales de la OEA, pobreza, criminalidad, terrorismo, salud y vemos que
todaviafaltaun compromiso de las partes a dialogo adulto.



Gma, asi como en AID lucha por laimplementacién del MIPA, que personas que viven con VIH puedan participar
en reuniones de discusion y poder lograr que el estado se comprometa en laintegracion social de |las personas que
viven prisions. Buscamos que se puedalograr desde larealidad delos/as que vivimaos el encierro, podamos participar
de estas discusiones internacional es, como también que las ONGs que trabajan en latematica sumen vol untariog/as,
y capacitar activistas para que sean las voz del encierro.

Porque en Argentina todavia nos deben dar respuesta a:
TERESYTA .
TORTURA - Pifieiro David — arresto domiciliaro ahora, pedio un ojo, cuerpo quebrado, 16 apufialadas en el torax.

MADRES — Natalia Benecio —falleci6 su bebe de 6 meses el estado dio respuesta ala presentacién dela CIDH que
murié de muerte natural por bronguioneumonia, lafiscar archivo lacausa, pero el informe dado por lamismafiscal
al entrar alaunidad encontré gue no habiaambul ancia, quelacajade primeros auxilios eraunacajade herramientas,
y lasalade salud no estabaabilitadani laaterior y €l nuevo espacio. Cuando hemosrecibido lanegacion delaCIDH
de seguir este caso 2 meses atras, nos han informado que otro bebe murié en el parto en esa misma unidad.

LOURDES — por ser madre lesbianay buch, una jueza le saco su nifio no dandole derecho a que su abuela pueda
criarlo.

Leo —mama leshiana, a ser detenida no pudo tener su bebe de 7 meses con el dejandola 6 dias sin darle € pecho.
Cuando GMA intervino en el caso, hemos logrado que la beba este con €lla, pero cuando ingreso la menor no
realizamos ningun tramite a ingresar. Hoy se encuentra esperando juicio en libertad, habiendo estado en arresto
domiciliario enlasede de GMA.

Candia—joven gque fue apufialado en la cabeza, lleva 6 afios de procesado sin sentenciay sin juicio, hemos pedido
gue seledelalibertad y fue denegadadiciendo que GMA no es parte, igual mente seguimos luchando por su libertad.

SEBASTIAN ORTEGA, hoy se encuentra con condena porque a reclamar su situacion de salud de VIH y
contranatura, alos 2 diastuvojuicio oral, teniendo unaindefencion juridica, dos veces hemos solicitado su derecho de
arresto domiciliario, pero lajusticia no da respuesta hasta la fecha, este caso ha sido dado como g emplo sobre la
realidad del SPF yaque el gobierno enlaaudiencia 133 delaCIDH informo que no habiacasosy eraun gemplo de
b uenas practicas penitenciarias.

Pedro Mielnik Montenegro —lleva 29 afios detenido, igual que Solari Torres Ramon, dos personas que han vivido la
torturay ladegradacion en encierro, hoy son estudiantes sin poder lograr su derecho de libertad y de progresividad
de la condena. Varias veces en su tiempo de detenciédn le han limitado la posibilidad de estudiar, y hoy existe en el
juzgado contencioso administrativo, unadenunciade laUBA con respecto alos derechos de estudio.

Casos de provinciade bs as — en el departamento de Quilmes no se cumple el pacto de san jose de costarrica hay
juciiosparael 2015.

Esto quieredecir que enlo que hoy GM A haexponer, vemos que muchos paises, no han ratificado el OPCAT, esmas
muchos de | os estados no han cumplidos con los tiempos solicitados, o también en laredaccion de los programas de
pais, vemos en varios paises de | atinoamerica que las ONGs no participan delos mismos, y solo se halogrado quela
defensoria general participe, pero creemos gque esto no debe ser asi, puesto que si Somos consientes de lo que pasa,
ladefensoriatambién esparte del estadoy faltarialavosdelapoblacion, delasfamiliasy delos mismosdamnificados
por el sistema, que serialas personas privadas de libertad...

Es por eso que creemos que este espacio, este congreso, esta union de ideas y programas los cuales traemos en
estos panelas las ONGs, seria positivo poder relevar conclusiones en un Comunicado en conjunto, desde CURE
INTERNACIONAL ya que estamos en un espacio de dialogo de las partes involucradas del mundo.



The Convention on the Rights of the Child

in regard to Peoplein Prison and their Children

Anita Colon, PA CURE USA

My nameisAnitaColon. | am the Pennsylvania State Coordinator for the National Campaign for the Fair Sentencing
of Youth. This national organization was funded by the Human Rights Watch with the explicit goal of working to
eliminatejuvenilelifewithout parole (JLWOP). | am also amember of PA-CURE, | serve on the steering committee
for Fight for Lifers—East, and | am a member of the Pennsylvania Prison Society’s JLWOP subcommittee.

The primary goal/focus of The Convention of the Rights of the Child (CRC) is to ensure that all children are
provided the opportunity to grow up in afamily environment and brought up in the spirit of peace, dignity, tolerance,
freedom, equality, and solidarity. When we relate this treaty to the Criminal Justice System, obviously both the
incarceration of children and the separation of children from their parents due to one or more parents’ incarceration
infringes upon these ideals. It is also important to note that for the purposes of the CRC, a child is defined as any
human being under the age of 18.

The CRC was adopted by the United Nationsfor signature and ratification in 1989 and entered into forcein September
of 1990. Since then, atotal of 193 countries have ratified the treaty, and only two countries have refused to — the
United States and Somalia. Somaliahas not ratified the treaty because it does not have an internationally recognized
functioning government but the United States certainly does not have that excuse. Ratification of the CRCintheUS
wouldfill current gapsin our lawsand provide vulnerable children in Americawith the same protectionsthat children
in the 193 other countries that have ratified these treaty, are entitled to.

My discussionwill focuson theone crucial effect that ratification of the CRC would havefor the US—the elimination
of juvenilelifewithout any possibility of parole, or more appropriately, eliminating the sentencing of childrentodiein
prison. Article 37 of the CRC reads:

States Parties shall ensure that:

(a) No child shall be subjected to torture or other cruel, inhuman or degrading treatment or punishment.
Neither capital punishment nor lifeimprisonment without possibility of release shall beimposed for offences
committed by persons below eighteen years of age;

(b) No child shall bedeprived of hisor her liberty unlawfully or arbitrarily. Thearrest, detention or imprisonment
of achild shall be in conformity with the law and shall be used only as a measure of |ast resort and for the
shortest appropriate period of time;

(c) Every child deprived of liberty shall be treated with humanity and respect for the inherent dignity of the
human person, and in amanner which takesinto account the needs of persons of hisor her age. In particular,
every child deprived of liberty shall be separated from adultsunlessitisconsidered in the child’sbest interest
not to do so and shall have the right to maintain contact with his or her family through correspondence and
visits, save in exceptional circumstances,

(d) Every child deprived of hisor her liberty shall havetheright to prompt accessto legal and other appropriate
assistance, aswell astheright to challenge the legality of the deprivation of hisor her liberty before acourt
or other competent, independent and impartial authority, and to a prompt decision on any such action.

The United States is currently the only country in the world known to have children sentenced to and serving life
without the possibility of parole. Thisalone glaresthat thereis something wrong with thispolicy. Currently thereare



over 2,500 prisonersconvicted of juvenilelife sentencesin the United States. Eight other countries do not officially
declareit against the law, but there are no known cases of the sentence being imposed. Detailed research on the use
of this sentence around the country has documented evidence of systemic racial disparities, gross failuresin legal
representation, and many exampl es of youth being sentenced more harshly than adults convicted of the same crimes.

In 2006, the U.N. Human Rights Committee declared that the United Stateswasin violation of itstreaty obligations
by continuing to try children as adults and imposing JLWOP sentences. The U.S. did not respond.

In March 2008, the U.N.’s Committee on the Elimination of Racial Discrimination condemned the United States
policies on juvenile offenders and recommended it “ discontinue the use of life sentences without parole against
persons under the age of 18 at the time the offense was committed.” This panel also recommended that the U.S.
review the situation of persons already serving such sentences.

TheInternational Human Rights Watch issued arecommendation that all countriesaround theworld take thefollowing
minimum steps to safeguard the human rights of children in conflict with the law. These recommendations are:

1) All governments should ensure that children in conflict with the law are detained only as alast resort and
for the shortest appropriate period of time.

2) Conditions of detention and incarceration should meet international standards. Children should never be
detained with adults.

3) Countriesthat retain the use of the death penalty or lifewithout parole should end these practicesimmediately
and amend their legislation accordingly.

Approximately 59 percent of the prisoners serving life without parole for crimesthey committed as juvenileswere
first time offenders, never having been convicted of a previous crime. And almost 30 percent were convicted of
JLWOP because they participated in acrime that led to amurder but did not themselveskill anyone. In most of the
cases here in Pennsylvania, these sentences were a result of mandatory sentencing currently in place for adults
convicted of murder.

In addition, thereisadisproportionate number of minoritiesserving juvenilelifewithout parole throughout the United
States. African American youth represent only 19% of the U.S. population, yet they represent over 65% of youth
serving JLWOP sentences. African American youth are also over ten times more likely than white youth to be given
a sentence of life without parole and Latino youth are over 5 times more likely to receive this sentence.

My home state of Pennsylvaniahasthe distinction of having the highest number of juvenilelifersin the country, with
over 450 (almost 20% of the population of juvenile lifers in the world). This is primarily due to the automatic
transference of juveniles to adult court and mandatory sentencing state laws currently in place. Also, there is ho
minimum age that a child can be charged as an adult and sentenced to life without the possibility of parole in
Pennsylvania. The youngest inmates serving life without parole were convicted of crimes committed at only twelve
years of age, but currently an eleven year old boy awaitstrial, and if convicted, will be sentenced to diein prison as
well.

The U.S. Supreme Court made the distinction between the cul pability of juvenile offenders and adult offenderswhen
it abolished the death penalty for juvenile offenders in 2005. Citing both clinical and academic research, they
acknowledged that adolescents are immature, incapabl e of clear adult decision making, and prone to peer pressure.
At the time this ruling was made, there were 72 juvenile lifers on death row.

Our laws do not allow juveniles to assume the same responsibilities as adults (such as driving, voting, drinking, or
joining the military) because we know that they are not mature or mentally devel oped enough to make these decisions
about or control these actions. Yet, we hold these same children as accountable as adults when it comes to crime.
Juvenile offenders should not be held to the same level of accountability as adults because they are children. Using



thissamelogic, itistimethat the United States abolisheslife without parole sentencesfor juvenile offendersaswell
as ratifying the CRC.

Finally, JLWOR , like most forms of unusually harsh punishment, doesnot serve asadeterrent. Research studieshave
shown that juvenile offenders are more susceptibl e to rehabilitation and treatment than adult offenders.

On apositive note, the momentum surrounding the juvenilelifewithout paroleissueisbuilding tremendously, both on
alocal and national level. Last month U.S. Congressman Robert Scott (VA) reintroduced a Federal Bill that would
eliminate LWOP on aFederal level and require statesto follow suit or face significant reductionsin federal funding.
| testified along with many other expert witnesses at the House Sub-Committee hearing on the bill in Washington,
DC just two weeks ago. Several states also have bills pending that if passed, would eliminate JLWOP.

In addition, the Supreme Court has agreed to hear two casesinvolving juvenilelifers (both in Florida, one 13 and one
17) who were convicted of life without parole (LWOP) for cases that did not involve a homicide. Although the
outcome of these cases will likely not affect the mgjority of the juvenile lifers in our country, there have been
countless articles published throughout the country recently highlighting the general issuesof LWOPintheU.S. and
guestioning whether the sentence is appropriate.

In closing, these children are not beyond redemption, but currently they are without hope. We imprison children for
the rest of their lives, without any hope of rehabilitation or re-entry into society and call it justice. Well, | call it
inhumane. | urge the United Nations Committee on the Convention of the Rights of the Child (CRC), the United
Nations Committee Against Torture, aswell as all of your respective governments to pressure the United States to
ratify thisimportant treaty.

Article 37: States parties shall ensure that:

(&) No child shall be subjected to torture or other cruel, inhuman or degrading treatment or
punishment. Neither capital punishment or life imprisonment without possibility of release shall
be imposed for offences commited by persons below eighteen years of age;

(b) No child shall be deprived of hisor her liberty unlawfully or arbitrarily. The arrest, detention
or imprisonment of a child shall bein conformity with the law and shall be used only asa measure
of last resort and for the shortest appropriate period of time;

(c) Every child deprived of liberty shall be treated with humanity and respect for the inherent
dignity of the human person, and in a manner which takes into account the needs of persons of
hisor her age. In particular, every child deprived of liberty shall be separated from adults unless
it isconsidered to be in the child’s best interest not to do so and shall have the right to maintain
contact with hisor her family through correspondenceand visits, savein exceptional circumstances;

(d) Every child deprived of hisor her liberty shall have the right to prompt access to legal and
other appropriate assistance, aswell astheright to challenge the legality of the deprivation of his
or her liberty before a court or other competent, independent and impartial authority, and to a
prompt decision on any such action.

—International Instruments: Convention on the Rights of the Child
Opened for Ratification 1989
Entry into Force 1990




Freedom, Equality, Justice and Dignity
The key words of the African Charter and the African Commission on Human Rights,

now the title and heart of the e-book on the International CURE website.

Presented in Geneva from New York via SKYPE

Asyou know, International CURE focuses on the reduction of crime, and the restoration to wholeness, and fullness
of life for all, particularly including those who have broken society’s laws. We all know that this may involve the
transformation of both incarcerated persons and the systems that govern them. That’'s not easy. What's our plan?

In this, we want to draw upon the wisdom and experience of individuals and organizations, worldwide, and to
welcomefull sharing and collaboration.

We seek afoundation and direction for thiswork in the collective wisdom reflected in the statements of human rights
and standardsthat are documented by the United Nations, the African Charter, seven African International Conferences,
and the Organization of American States.

First, however, we need to ask: (1) Where are we? (2) What should be done? And (3) What works? To build our
knowledge base for future action, we're evolving what we've called the PAJART process (Prisons and Justice:
Assessments, Recommendations, and Transformations), as reported in the e-book on the CURE website at
www.international cure.org/pajart.htm .

That processisin five stages:

First, we developed a comprehensive Survey, with 21 topics, guided by both CURE'’s collective experience and
the aboveinternational statementsof human rightsand standards. The Survey isintended to illuminate both problems
and progressin prisons and justice systemsin many countries.

The survey also had to compassionately represent those incarcerated.

Problems areinter-related. In the e-book: You might go to the Survey, and pick topicsthat are important to you (e.g.
prison conditions-crowding, sanitation, disease). Overcrowding isobviously akey physical spaceissue. But, which
other topicsarerelated or could directly help solve problems - e.g. alternativesto incarceration? Or, legal assistance
to personsliving in poverty? These offer partial solutionsto overcrowding.

All CURE chapters in Africa were asked to do Assessments of their countries using that comprehensive Survey.
What isreally going on in each country — good and bad? We now have twelve country assessmentsin the e-book —
enough to help us begin to define our tasks and priorities. (Other country assessmentswill be added on-line asthey
are received.)

In the e-book: You could go to Country Assessments; pick afew countries that concern you; scroll down to your
chosen topics. What are the key problems? Are these problems common in many countries?

e.g. Zambia: The country’s prisons, which were built to hold 5,500 inmates, held nearly 15,000 prisoners and detainees.
Lusaka Central Prison, which was designed to accommodate 200 prisoners, held more than 1,500, forcing some
inmatesto sleep sitting upright.



We ask: How do these Country Assessments compare with relevant Human Rights documents? Do we have a
humanrightsviolation?

For example, in the e-book: Go to D.R. Congo, Health care:

In many prisons, the government had not provided food for many years—prisoners’ friendsand families provided the
only availablefood and necessities. Malnutrition was widespread. Some prisoners starved to death. During the year
many prisonersdied dueto neglect. For example, the UNJHRO reported that over atwo-month period, 21 prisoners
died from malnutrition or dysentery.

And in Niger:

The conditions of detention are very, very bad. Toilets and showers are very deplorable. Obviously, overcrowding
makes for very sick prisoners.

And in Guinea, regarding abuse:

Prisoners, including children, bore similar wounds and shared common stories. According to NGOs, prisonersclaimed
that guards routinely threatened, beat, and otherwise harassed them.

According to alocal prisoner advocacy NGO, 52 percent of the prisoners at the Conakry Central Prison displayed
evidence of torture, including scarsfrom cigarette and plastic burns, head injuries, burned hands, and skin lacerations.
Prisoners were reportedly routinely tortured to extract confessions or to extort money.

We ask: Where are the most serious failures in human rights? For sure, malnutrition, prevalence of disease in
crowded cells, and very poor health care are extremely serious problems. Physical and mental abuse, found in many
prisons, are signs of social disintegration. Littleor nolegal aidisno justice.

Recommendations: So then we ask: What should be done? What are collective recommendations? For each topic
of the Survey, we start by examining the recommendations of the seven African International Conferences. In view
of the Country-Assessments and Human Rights, what further recommendations are most needed?

For example, what recommendations do we find for reducing overcrowding? In the e-book: Go to Recommendations
for Structures and Alternatives that offer more justice:

There is the Ouagadougou Declaration on Accelerating Prison and Penal Reformin Africa?which lists strategies
for preventing people from coming into the prison system:

» Useof alternativesto penal prosecution such asdiversionin cases of minor offenceswith particular attention
to young offenders and people with mental health or addiction problems.

» Recognition of restorative justice approaches to restore harmony within the community as opposed to
punishment by the formal justice system —including wider use of family group conferencing, victim offender
mediation and sentencing circles.

We find many other ways to avoid needles incarceration, in the Recommendations for Legal Assistance in the
Lilongwe Declaration on Accessing Legal Aid in the Criminal Justice System in Africa.

 Diversify legal aid service providers, and enter into agreements with the university law clinics,
nongovernmental organi zations (NGOs), community- based organi zations (CBOs) and faith-based groupsto
providelegal aid services.

» Agreeon minimum quality standardsfor legal aid servicesand clarify therole of paralegalsand other service
providersby: —devel oping standardized training programs— monitoring and eval uating thework of paralegals
and other service providers.



Then there are Recommendations regarding Health Care, Equality, and Human Dignity in the Kampala Declaration
on Prison Health in Africa:?

Equality of access to health care should be ensured. The Ministry of Health should take over the responsibility of
health in prison and prisons should beincluded in public health programs. Adequate finance should be made available
and budgeting for prison health care should be a separate line item.

» Discipline regarding maintenance of hygiene and sanitation ininstitutional environments must be enforced.

There are recommendations regarding protection against abuse of incarcerated persons by Gerard de Jorge in his
paper on “ The Ethiopian Penitentiary System.”

“Three fundamental safeguards against ill-treatment of detained persons (whether in police custody or in
prisons) are: the right of the person concerned to have the fact of his detention notified to a third party of
his choice, the right to access to a lawyer, and the right to request a medical examination by a doctor.”

“Policejailsand prisons are by their nature closed institutions. It is evident that in institutions that are not
accessible for the general public abuse of power and violation of fundamental rights and freedomsisareal
risk. This can only be prevented by installing a system of inspection by an independent authority.”

From all this, we've tentatively selected eight KEY PROBLEMS and OPPORTUNITIES, which were highlighted
in the country assessments. All of these demand urgent attention. They are cited in the e-book with tentative
priorities 1-5 , along with the evolving Recommendations to address them. They are:

1. Overcrowding.

2. Alternatives to incarceration.

3. Hedlth Care.

4. Legal assistance.

5. Abuse of incarcerated persons.
6. Rehabilitation Programs.

7. Reentry Programs.

8. Pretrial services and process.

And, finally, we start a search for those proven Transformative Programs (What works, in world-wide experience?)
that can help to transform incarcerated persons and the systems that govern them.

Toillustrate, in the e-book: Go to Transform Programs and then to Community Aid:
You will find “THE UGANDA DISCHARGED PRISONERS AID SOCIETY (U.D.PA.S)”

The Uganda Discharged Prisoners’ Aid Society is avoluntary charitable organization run under the auspice of the
Prisons Department. The society is open to people from all walks of life.

U.D.PA.S. fills the gap which government cannot fill, for example, transport from the place where the ex-prisoner
was arrested to hishome village, the offer of some items, such as hoes and pangas, or carpentry tools, for those who
are going to do carpentry; or seeds, clothing, blankets, etc. There are also counseling services offered by UDPAS.

Alsointhe e-book: Go to Transform Programs and then to Mentoring:



LifeLine, in Canada, isabout long-term incarcerated personswho have successfully re-integrated into the community
for at least five years and who are recruited to help other long-termers throughout their sentences. Itsmissionis*“to
motivate incarcerated persons and to marshal resources to achieve successful, supervised, gradual integration into
the community.”

Inaddition, there’'sall-important human-capital formation by Education/Treatment/Training programs:

Freedom is not only less physical prison; it aso involves freedom from prisons of poverty and marginalization.
Education and job training are the keysto halting economic deprivation, servitude, and oppression, - e.g., aprisoner
inArgentinaislearning to operate aprinting press. Extensive treatment of alcoholic and drug problemsare often pre-
requisitesto personal transformation. And training in human rel ationsand non-violence build capability in communication,
cooperation, and conflict resolution, - e.g., agroup of prisoners, with the help of an outside volunteer, can help one
another.

Tell us, in your experience, which programs are most productive? Which programs can help to fulfill key
Recommendations? What really works? We all need your input.

The e-book’s Recommendations and Transfor ming-Programs are still Evolving. We want to give all CURE
chapters afurther opportunity to build the on-line libraries of the all-important Recommendations (what should be
done?) and Transforming-Programs (what works?). We want that to reflect your best knowledge and experience.
One way is by web-based dialog.

For example, we' ve made possible the airing of your suggestions, and your comments on others’ suggestions, via
Google Group facilities (GG) — one group for Recommendations and another group for Transforming-Programs.
There, you can link to what's already in the e-book, enter you own input, and comment on other’s inputs.

Thesetwo Google Groupsare now ready for your comments and input. We will email someinstructionson their use
in afew days. Our current plan isto reserve their use for CURE chapters for the month of July, and to then invite
the larger CURE community to also participate.

Results of the two Groups will be fed into the e-book. Try it! You might likeit!
Thus, we have:

- A base built on international human rights and standards.
- Assessments of current conditionsin many countries.

- Identification of key problems.

-Anevolving library of recommendations for change.

-A growing library of proven solutions.

This PAJART process, seeking freedom, equality, justice and dignity, benefits from all of your insights; it helps to
see our way more clearly, and will lead to meaningful action.

Rule # 80 (Social Relations and Aftercare): From the beginning of a prisoner’s sentence consid-
eration shall be given to his future after release and he shall be encouraged and assisted to
maintain or establish such relations with persons or agencies outside the institution as may
promote the best interests of his family and his own social rehabilitation.

—Human Rightsin the Administration of Justice
Protection of Persons Subjected to Detention or |mprisonment

Standard Minimum Rulesfor the Treatment of Prisoners
ApprovedinJuly 1957 and May 1977




“Otros Tratos o Penas Crudes, | nhumanos
y Degradantes en €l Sistema Carcelario”

Julio C. Guastavino Aguiar, Public Criminal Defender
juliguasta@yahoo.com

Republica Oriental del Uruguay
South America

“No puede juzgarse a una nacion por la manera en gque atiende a sus mas destacados ciudadanos, sino
por cédmo trata a los mas marginados. a sus presos’ ... Nelson Mandela

BREVE INTRODUCCION.-

El presente trabgjo, paralalV Conferencia Mundial sobre Derechos Humanos y Reforma de la Prisién, pretende
dar unavision fotogréficamuy répidadelasituacion del SistemaCarcelario del Uruguay hoy, enfocado basicamente
a concepto de “Otros tratos 0 penas crueles, inhumanos o degradantes’, en adelante: TPCID- y unos brevesy
modestos “ apuntes paralareflexion” , en lanecesaria, imprescindible y urgente reformade la Prision en el Mundo.

Intentaremos brindar un pequefio informe delasituacion delas carcel esen mi pais, tomando las situaciones referidas
al tema propuesto de |os “otros tratos o penas crueles, inhumanos o degradantes’ distintos de la Tortura.

Nuestra comunicacion no analiza -por especificidad del punto propuesto hoy-, los més recientes casos de Tortura,
Homicidios, Desaparicion de Personas, Robo de Nifios, y otros delitos, acaecidos durante el periodo de ladictadura
militar en los afos 1973 a 1984, que estan siendo investigados y juzgados actualmente, al amparo de la normativa
internacional y nacional de nuestro Ordenamiento Juridico vigentes.

Obviamente que €l punto de partida sera la Convencién contra la Tortura, pero claro esta, que como toda horma
juridica, debe ser analizada einterpretadajunto aotras queregulan lamateria, y fundamental mente, alas Convenciones
y Tratados internacionales, con especia referencia a las disposiciones de los Derechos Humanos, y privados de
libertad, con un sentido deinterpretaciénintegral .

Nos parecen fundamentales, los conceptos, consejos y reglas contenidas en el “Manual de Buena Préactica
Penitenciaria’ elaborado en 1994 por varios expertosinternacional es, con el auspicio del Instituto Interamericano de
Derechos Humanos y Reforma Penal Internacional, herramienta de gran valor paralaimplementacion practica de
las “Reglas Minimas de las Naciones Unidas para el Tratamiento de los Reclusos’ asi como otros esténdares
indispensabl es parala buena practica penitenciaria, incluyendo |os “ Principios Bési cos de Naciones Unidas para el
Tratamiento delosReclusos’, delos que extraemos varios conceptosy reglas de muchautilidad en el temadel panel
seleccionado.

No pretende nuestra comunicacion ser un trabajo dogmatico y doctrinario exhaustivo, ni por supuesto reiterar todala
normativainternacional vigentesa momento, atravésdelosdistintas Convenciones e Instrumentos Internacional es,
Regionales y Nacionales en la materia; muy por €l contrario creo que debemos tomar una vez més conciencia, de
gue las mismas reflejan y son un marco garantista muy adecuado parala promocion y proteccion de los Derechos
Humanos de los Privados de Libertad, y en definitiva parala seguridad y paz de toda la Sociedad.



Sin embargo, cuando observamos la ef ectivizaci6n de esa profusa normativa, la realidad nos muestra un panorama
muy diferente que en muy poco cumple con los mandatos legales: y de agui nuestro compromiso histérico que
debemos tener, de cambio de actitud, y de acciones concretas.

Estamos seguros que ésta 4% Conferencia Internacional de CURE sobre Derechos Humanos y Reforma de la
Prisién, nos hara unir més en nuestros compromisos.

INSTRUMENTOS JURIDICOS INTERNACIONALES RELACIONADOS.-
* Declaracién Universal de Derechos Humanos (Arts5y 7)
* Pacto Internacional de Derechos Civilesy Paliticos (Art: 10)
» Convencion Contrala Torturay otros TPCID
* Protocol o Facultativo ala Convencidn contrala Torturay otros TPCID
* Carta Africana de Derechos Humanos y de los Pueblos (Art: 5)
» Convencion Americana sobre Derechos Humanos (Art:5)
» Convenio Europeo de Derechos Humanos (Art:3)
 Reglas Minimas de Naciones Unidas para el Tratamiento de los Reclusos
* Pacto Internacional de Derechos Civilesy Politicos

« Principios de EticaM édicaaplicablesalafuncion del Personal de Salud, especial mentelos M édicos,
en la proteccion de Personas Presas y Detenidas contra la Torturay otros Tratos o Penas Crueles,
Inhumanos o Degradantes

CONVENCION CONTRA LA TORTURA Y OTROS TRATOS O PENAS CRUELES, INHUMANOS O
DEGRADANTES: ARTICULO 16:

Todo Estado Parte se comprometerdaprohibir en cualquier territorio bajo su jurisdiccidn otros actos que constituyan
tratos o penas crueles, inhumanos o  degradantes y que no lleguen a ser tortura tal como se define en €
articulo 1°, cuando esos actos sean cometidos por un funcionario publico u otra persona que actlie en el gercicio de
funciones oficiales, o por instigacion o con el consentimiento o la aquiescenciade tal funcionario o persona’.

Y contintaexpresando €l Art. 16: Se aplicaran, en particular, las obligaciones enunciadas en los articulos 10, 11, 12
y 13, sustituyendo las referencias a la tortura por referencias a otras formas de tratos o penas, crueles,
inhumanos o degradantes.(TPCID)

Por tanto los Estados también deberéan, entre otros:

* Educar atodo el personal penitenciarioy técnicos sobrelaprohibicion deotros TPCID y prevencion
(Art. 10)

» Mantener sistematicamente en examen los métodos y practicas de interrogatorio.... (Art.11)

» Si hay motivos razonables, para creer que se ha cometido algun tipo de TPCID=
INVESTIGACION.(Art.12)

* Obligacién de respetar el Derecho a Denunciar cualquier tipo de TPCID, examen médico,
proteccion de testigos y las victimas.(Art. 13)



¢, CUANDO EL TRATO, CONSITITUYE UN TRATO CRUEL, INHUMANO O DEGRADANTE QUE
SE DIFERENCIE DE LA TORTURA?

Si bien la Convencién contra la Tortura 'y otros Tratos o Penas Crueles, Inhumanos o Degradantes, define en su
Articulo 1°alaTortura, no hacelo propio respecto a concepto “ Otrostratos o penas cruel es, inhumanos o degradantes”,
dejando entonces la elaboracion del concepto alajurisprudencia nacional einternacional éstatarea.

El Comité de Derechos Humanos, ha entendido en varios casos, por “otros tratos o penas crueles, inhumanos o
degradantes’ alas précticas que buscan despertar en la victima sentimientos de miedo, angustia e inferioridad
ademds de humillacion y degradacion; ya sea que se utilicen como medio intimidatorio, como castigo personal,
paraintimidar o coaccionar, como pena o por cualquier razén basada en cualquier tipo de discriminacion u otro fin.

LaCorte Europeade Derechos Humanos, por su parte, aporta otranocion muy Util al concepto, estableciendo quela
distincion entre“tortura’ y “tratosinhumanos o degradantes’, deriva principalmentede unadiferenciadela” intensidad
del sufrimiento causado”.

Las conductas que puedan tipificar éstas acciones, no necesariamente causardn sufrimientos fisicos o mentales
graves -como los que resultan de la propia tortura- pero incluyen tanto agresiones fisicas o sicol 6gicas como el
hecho de obligar a una persona a cometer actos que transgreden importantes normas sociales o morales.

ALGUNOS SINTOMAS DE TRATOS o PENAS CRUELES, INHUMANOS o DEGRADANTES.-

Lossintomasy sindromes en los casos detortura-en el concepto del Articulo 1° dela Convencion-, no son nadafacil
de agrupar para la ciencia médica y siquiatria forense; “las torturas seran Unicas y especificas para cada
individuo, segiin sea el significado que cada uno de €llos le otorgue a la agresion, segin sea la forma que
cada uno resistié 0 no a la violencia, segin sea la relacién que cada uno establecid con el torturador, segun
los efectos desestructuradores que cada familia vivié...” , de modo gque para tratar y rehabilitar a éstas personas,
no bastara con identificar los sintomas y configurar 1os sindromes’. (Dra. Paz Rojas)

Por el contrario, en los “otros tratos’ crueles, inhumanos o degradantes, |a teoria puede extraer de la préctica,
algunos sintomas muy comunes en estos casos, entre otros:

 Sufrimiento mental
* Sufrimiento fisico
* Angustia

* Humillacién

* Miedo

» Degradacion

* Inferioridad

Pero los mismos, no llegan a constituir tortura.

ALGUNOS PRINCIPIOS DE LA PRACTICA QUE VISUALIZAN CUANDO ESTAMOSANTE CASOS
DE TPCID.-

Delapracticanacional einternacional enlosdistintos sistemas carcelarios, se han podido agrupar algunos principios
gue son Utiles a los efectos de poder determinar si estamos ante casos de tratos o penas crueles, inhumanas o
degradantes; entre otros se establecen |os siguientes:

* DESPROPORCIONALIDAD del castigo con el acto cometido o a objetivo de asegurar disciplina y vida
comunitariaordenada;



* NO RAZONABILIDAD

* NO NECESARIEDAD

* ARBITRARIO

* DOLOR o0 SUFRIMIENTO INDEBIDOS

L as normas de Derechos Humanos que regulan los castigos dentro de las Cércel es, enfatizan siempreen el principio
de proporcionalidad, que debe guardar precisamente, |adebidaproporcion, ladebidarazonabilidad, con lainfraccién
cometida. En éste sentido, el Articulo 3 del Cadigo de Conductadelas Naciones Unidas parafuncionarios Encargados
de Hacer cumplir la Ley, prohibe el uso de la fuerza por dichos oficiales, excepto, “cuando sea estrictamente
necesario, en la medida que lo requiera el desempefio de sus tareas.” Ademés €l Principio 16, de los Principios
Bésicos sobre el empleo delafuerzay de armas de fuego, por |os funcionarios encargados de hacer cumplir laLey,
expresa, que solo se deberd hacer uso de lafuerzay armas de fuego, cuando haya un peligro inminente de muerte o
lesiones graves, o de defensa propia o de terceros, o peligro de fuga del custodiado.

ALGUNOS FACTORES A CONSIDERAR PARA DETERMINAR SI EL CASTIGO VIOLA ESTOS
PRINCIPIOS.-

Con el abjeto de determinar si el castigo viola cual quiera de éstos principios, es hecesario considerar |0s siguientes
factores, a saber:

e La naturaleza y duracion del castigo

* Frecuencia de repeticion del castigo y consecuencias acumuladas (tener en cta. edad, caracteristicas
fisicas del preso/a)

* El estado de salud fisico y mental del preso

» Oportunidad de verificacion médica calificada de las consecuencias del castigo: la Regla Minima 32(1) y
el Principio 3 de los Principios de Etica Médica: |os médicos deben evaluar, proteger o mejorar la salud fisicay
mental de los presos; nunca deben certificar si pueden recibir més castigos.

* Respeto de las Leyes pertinentes

ALGUNOS CASOS MAS FRECUENTES DE TPCID EN EL SISTEMA CARCELARIO.-
* HACINAMIENTO

« CONFINAMIENTO SOLITARIO:

* AISLAMIENTO PROLONGADO

* AISLAMIENTO INDETERMINADO

* AISLAMIENTO REPETIDO

* AISLAMIENTO JUNTO A OTRO CASTIGO

« ESPOSAS, GRILLOS e INSTRUMENTOS DE RESTRICCION

Confinamiento Solitario.-



Detodaslasformas de castigo, el confinamiento solitario es el mas conocido que cualquier otro. LaRegla 32(1) de
las RM prohibe las “ penas de aislamiento y de reduccion de alimentos”

Aunguelas RM no prohiben expresamente el aislamiento solitario, o hacen claramente unaformade castigo que no
se debe usar frecuentemente y sélo en forma excepcional.

El Comitéde Derechos Humanosde ONU, sefial 6 que e confinamiento solitario prolongado puedeviolar laprohibicion
contralaTortura. El Principio 7 de los Principios Bésicos de las ONU para el tratamiento de los Reclusos, requiere
que:

“Losesfuerzosdirigidosalaabolicion del confinamiento solitario como castigo o alarestriccion de su uso, deben ser
emprendidos y fortalecidos.”

El confinamiento solitario, incluye entonces el aislamiento prolongado, €l indeterminado, €l repetido y el que se
hace junto a otro castigo.

La Corte Suprema de Zimbabwe dictamind que estos castigos eran inhumanos y degradantes, y por lo tanto
inconstitucionales, diciendo que “ Estas formas de castigo son evocativos de la Edad Media.”

ALGUNOS CASOS INTERNACIONALES de TRATOS o PENAS CRUELES, INHUMANOS o
DEGRADANTES.-

» Gatesville, Texas USA: mujeres en € corredor de la muerte, en celdas muy peguefias.

e Caso Larrosa: URUGUAY 1981= Comité De DDHH de ONU observé el confinamiento solitario prolongado
gueviolalosD. del recluso a ser tratado con dignidad.

» Ramirez Sanchez: venezolano en FRANCIA que estuvo 8 afios en celda de aislamiento, Tribunal Europeo.
* Van der Ven: HOL ANDA = |o obligaban sistematicamente en |as requisas a desnudarse, Tribunal Europeo.
* Frerot: FRANCI A= sometido arequisatotal de su cuerpo e inspeccién sistemética de su ano.

* LETONIA: Comité Europeo constata aros metalicos en celdas para atar de pies y manos. El Gobierno detuvo
ésta practicay quito los aros.

EL URUGUAY Y EL SISTEMA DE PROTECCION JURIDICA DE LOS DERECHOS HUMANOS.-

* URUGUAY se caracteriza histéricamente, por haber aprobado rdpidamente, la mayoria de todos los Tratados,
Convenciones e | nstrumentos I nternacional es en materia de defensay promocién de los DDHH, tanto en el ambito
Internacional como Regional, como consecuencia de la profunda inspiracién democréticay humanista de nuestra
Constitucion Nacional.

* Aprueba el 27 de Diciembre de 1985 por Ley 15.798, la Convencién contra la Torturay otros TPCID (aprobada
por ONU el 10-12-1984)

 Aprueba 21 de Octubre 2005 por Ley 17.914, e Protocolo Facultativo de la Convencién contralaTorturay otros
TPCID (aprobado por ONU el 9 de Enero de 2003)

 Uruguay auspicia, promueve y facilita todo tipo de control nacional e internacional sobre el sistema carcelario.
Aprobé la creacion del Comisionado Parlamentario para el Sistema Carcelario con total autonomia organica e
institucional en el 2005.



EL SISTEMA PENITENCIARIO EN EL URUGUAY .-
Art. 26 dela Constitucion dela Republica Oriental del Uruguay:

“Anadie sele aplicara la pena de muerte. En ningln caso se permitira que las carceles sirvan para mortificar,
y si solo para asegurar a los procesados y penados, persiguiendo su reeducacion, la aptitud para € trabajo
y la profilaxis del delito.”

» Hastael afio 1971 € sistema penitenciario uruguayo dependiadel Ministerio de Educaciény Cultura, habiendo sido
trasladada la competencia a partir de esafechaal Ministerio del Interior.

* Actualmente todos los establecimientos de reclusion (27) dependen del Ministerio del Interior. Sin embargo €l
sistema penitenciario uruguayo no se encuentraalin unificado y |os establ ecimientos carcel arios dependen de diversas
unidades gjecutoras del Ministerio del Interior. Se hace necesario un cambio que se esta gestionando paraunificar a
nivel nacional todalapoliticapenitenciaria

* Siete establ ecimientos ubicados en lazonametropolitana (los que relinen més de lamitad de la poblacion reclusa)
dependen de la Direccion Nacional de Cérceles: Complejo Carcelario Santiago Vézquez, Pena de Libertad, La
Tablada, Centro de Recuperacion Nro. 2, Carcel de Mujeres, Casa mitad de camino femenina'y Unidad Nro. §;
diecinueve establ ecimientos departamental es ubicadosen €l interior del pai's dependen delas Jefaturas Departamentales
de Policia (la mayoria de los departamentos cuentan con unidades abiertas tipo chacras) y el Centro Nacional de
Rehabilitacion que depende directamente de la Secretariadel Ministerio del Interior.

* Al 30 de abril de 2009 la poblacién reclusa ascendia a 8337 personas, ubicando a Uruguay entre |os paises con
mayor tasa de prisionizacién de laregién (251 cada 100.000 habitantes) segun las estadisticas de ILANUD

Lapoblacién reclusahatenido un alarmante crecimiento en los Ultimos veinte afios, €l cual se detuvo puntual mente
apropésito delaimplementacién delaley 17.897 en setiembre de 2005 laque previo laliberaci on excepcional de 800
personas procesadas o condenadas por delitos no graves. Unavez culminadalaimplementacion de esta disposicion
legislativa, lapoblacién reclusa continud su sostenido incremento. (Ver gréfico).

Evolucién poblaciéon carcelaria 1988 - 2008 (expresado en promedios anuales)
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La capacidad locativa del sistema penitenciario uruguayo se compone de 6132 plazas, por lo que latasa de
densidad penitenciariaes de 136 (nro. presos/nro. plazas, x 100). En marzo de 2005 ladensidad penitenciariallegd
a alcanzar 181/100, habiendo sido abatida gracias a los esfuerzos realizados en materia de infraestructura y la
habilitacion de nuevas plazas.
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En Marzo del afio del 2005, el nuevo Gobierno de la Republica, declara la“ Emergencia Humanitaria” en todos
los establecimientos carcelarios del pais. A partir de ese momento se comenzaron a implementar en forma
inmediatamedidas de urgenciaparasuperar lacriticasituacion carcel aria, habiéndose definido asu vez, tresgrandes
fases paralareformadel sistema penitenciario nacional:

» lera. fase: Humanizacion y dignificacion delas condiciones de reclusién de las personas privadas delibertad y de
las condicioneslaborales delosfuncionarios/as, en particular o que refiere al alojamiento, alimentacién y atencién
médica.

» 2da. fase: Unificacion del sistema carcelario procurando ubicar atodos |os establecimientos de reclusion bgjo la
orbitade la Direccién Nacional de Cérceles.

« 3era. fase: Puesta en funcionamiento de un servicio penitenciario nacional fuera dela érbitapolicial.

SITUACION ACTUAL DEL URUGUAY EN CASOS DE OTROS TPCID.-

Sin lugar aningunaduda, uno de los principal es problemas, al igual que en muchas carcelesdeAméricay el Mundo,
lo constituye el hacinamiento de la poblacién de reclusos; esto trae una serie de problemas que son consecuencia,
muchos de ellos de ésta realidad, configurando verdaderas situaciones de tratos inhumanos y degradantes en los
internos.

“La sobrepoblacién o hacinamiento significa que hay mas de una persona donde hay espacio sblo para
una, lo que implica una pena cruel, inhumana o degradante” (CARRANZA, Elias -ILANUD en “Politica
Criminal y Penitenciariaen América L atina, pag 8)

Por €ello, serelevan delapracticaen los Centros de Reclusion, algunas manifestacionesimportantes, que configuran
verdaderos tratos inhumanos y degradantes, a saber:



* El hacinamiento, como ya lo expresdbamos, constituye el mayor problemaaresolver y sin duda se transforma
en un trato cruel, que vulnera los derechos de las personas privadas de libertad y la seguridad del personal de
custodia.

« Lahigiene es deficiente en las carcel es con sobrepoblacion y entre aceptable y buena en las que no presentan un
hacinamiento critico.

* Existe un elevado nivel de consumo de drogas entre la poblacion reclusa, especialmente en |os centros en cuya
rutina predomina el encierroy el ocio. No existe informacion que permita cuantificar la magnitud del problema.

» La violencia intra carcelaria.
Uso del poder disciplinario

Otras situaciones que vulneran los derechos de | os privados de libertad, apesar delanormativalegal einternacional
vigente, -Regla 28(1) de las Reglas Minimas- son las précticas del uso del poder disciplinario, que llevan a ser
verdaderostratos cruel es inhumanos y degradantes, como:

 Celdas de aislamiento - Entre otros aspectos, un nuevo reglamento disciplinario limitd la internacién en éstas
celdas, y la aplicacion de sanciones colectivas. En la vida cotidiana de las prisiones subsisten algunas antiguas
précticas. Por gjemplo, en la mayoria de los establecimientos (fundamentalmente en los dos mas grandes de la
Capital Comcar y Penal de “Libertad”) no ha variado €l criterio para la aplicacion del aislamiento. Se trata de
calabozos totalmente oscuros, con doble puerta de metal, sin bafio ni ventilacién alguna, situados entre el
moédulo 1. y el médulo 2. del “Penal de Libertad”.

* En algunas ocasi ones contintian sin cumplirse las disposi ciones preventivas que disponen el examen médico detodo
interno o internaantesy durante la aplicacion de medidas que impliquen €l aislamiento.

Precisamente, el 19 de Noviembre del 2008, se constatd |la muerte por autoeliminacion de unainterna, enla Cércel
de Mujeres Cabildo, quien se ahorco en un calabozo, a que habiaingresado en formavoluntaria: a pesar de ello, no
hubo certificado médico antes ni durante €l aislamiento.

» Sanciones colectivas. En otros casos, con algunas variantes, hay: suspension de las llamadas telefénicas,
suspension de la recepcion de encomiendas procedentes de los familiares, suspension de actividades recreativas,
y otras, argumentando razones de seguridad, razones de servicio, que encubren verdaderas sanciones colectivas
agraviantes.

» Encierroen lasceldas. En 2008 se denunci6 ante la Comisién Especial laaplicacién del encierro como norma de
vida en algunos de los establecimientos del pais. La permanencia durante 22 o 23 horas diarias en las celdas,
pabellones, modul 0s 0 sectores, es inaceptable como practica de control y deregulacién deladisciplinay el orden.

» Relator Sobre la Tortura de Naciones Unidas- En Marzo de éste afio 2009, el Gobierno Uruguayo, invité al
Relator de Naciones Unidas sobre la Tortura, Manfred Novak, quien descart6 toda evidencia de Tortura estrictu
sensu en las Carceles del Uruguay, sin signos evidentes.

Respecto alaTorturay Malos Tratos, € Relator dijo:

“Recibi pocas alegaciones de tortura en comisarias, las cuales fueron demostradas mas alla de toda duda por
examenes forenses y otras pruebas. Sin embargo, recibi numerosas alegaciones creibles de malos tratos y uso
excesivo de lafuerza publica en prisiones, comisarias de policiay centros de detencién de adolescentes.”

* No obstante el Relator denunci6 “Deplorables’ e “infrahumanas’. Asi fueron calificadas las condiciones de
reclusion en dos de las principales carceles de Uruguay, en el informe presentado por el relator especial de la
ONU para la tortura y otros tratos o penas crueles, inhumanos y degradantes, Manfred Nowak. (Abril 2009)



» Novak mostré especial preocupacion por lasuper poblacion delas carceles, sobretodo enlaCércel del COMCAR.
Ademas, califico de“alarmante” lasituacién de violenciainter-carcelariaque ha provocadalamuerte por homicidio
detresreclusos. (Yase han distribuido en otros centros, disminucién notoria de la superpoblacién.)

» “La situacién de la higiene en estas condiciones de hacinamiento, donde falta comida, y falta atencién
médica llevan a un situacion de violencia estructural donde los levantamientos y las rebeliones son casi
semanales,” aseguré Nowak.

LOS PRINCIPIOS PARA LAS PERSONAS PRIVADAS DE LIBERTAD DE LA RELATORIA DE LA
CORTE INTERAMERICANA DE DERECHOS HUMANOQOS, entre otros declaran:

Principio XVII
Medidas contra € hacinamiento

Laautoridad competente definirala cantidad de plazas disponibles de cadalugar de privacion de libertad conforme
alos estandares vigentes en materia habitacional. Dicha informaciédn, asi como la tasa de ocupacion real de cada
establecimiento o centro deberd ser publica, accesibley regularmente actualizada. Laley estableceral os procedimientos
através de los cuales las personas privadas de libertad, sus abogados, o las organizaciones no gubernamentales
podran impugnar |os datos acerca del nimero de plazas de un establecimiento, o su tasa de ocupacion, individual o
colectivamente. En | os procedimientos de impugnacion debera permitirse el trabajo de expertos independientes.

L a ocupacion de establ ecimiento por encimadel nimero de plazas establecido sera prohibida por laley. Cuando de
ello se siga la vulneracion de derechos humanos, ésta debera ser considerada una pena o trato cruel, inhumano o
degradante. La ley deberd establecer los mecanismos para remediar de manera inmediata cualquier situacion de
alojamiento por encimade nimero de plazas establ ecido. L osjueces competentes deberan adoptar remedios adecuados
en ausencia de unaregulacién legal efectiva.

Medidas de aislamiento
Se prohibird, por disposicién delaley, las medidas o sanciones de aislamiento en celdas de castigo.

Estarén estrictamente prohibidas|as medidas de aislamiento de las mujeres embarazadas; delas madres que conviven
con sus hijosal interior delos establecimientos de privacion de libertad; y delos nifiosy nifias privados de libertad.

El aislamiento sdlo se permitird como una medida estrictamente limitada en el tiempo y como un Gltimo recurso,
cuando se demuestre que sea necesaria para salvaguardar intereses legitimos relativos a la seguridad interna de los
establecimientos, y paraproteger derechosfundamental es, como lavidaeintegridad delas mismas personas privadas
delibertad o del personal de dichasinstituciones.

En todo caso, las érdenes de aislamiento serén autorizadas por autoridad competente y estarén sujetas al control
judicial, yaque su prolongacion y aplicacion inadecuada e innecesaria constituiria actos de tortura, o tratos o penas
crueles, inhumanos o degradantes.

En caso de aislamiento involuntario de personas con discapacidad mental se garantizarg, ademas, que lamedida sea
autorizada por un médico competente; practi cada de acuerdo con procedi mi entos of i cial mente establ ecidos; consignada
en el registro médico individual del paciente; y notificadainmediatamente a sus familiares o representantes legal es.
L as personas con discapacidad mental sometidas a dicha medida estaran bajo cuidado y supervisién permanente de
personal médico calificado.

4. Prohibicion de sanciones colectivas
Se prohibirapor disposicion delaley laaplicacion de sanciones colectivas.

5. Competencia disciplinaria



No se permitira que las personas privadas de libertad tengan bajo su responsabilidad la gecucién de medidas
disciplinarias, o la realizacion de actividades de custodia y vigilancia, sin perjuicio de gque puedan participar en
actividades educativas, religiosas, deportivas u otras similares, con participacion delacomunidad, de organizaciones
no gubernamentalesy de otras instituciones privadas.

BUENAS PRACTICAS EN LA PROMOCION DE LOS DDHH DE LOS PRIVADOS DE LIBERTAD, Y
EN LA PREVENCION DE LOS OTROS TPCID EN EL URUGUAY HOY.-

* Ley 17.897 del afio 2005: “Ley de Humanizacion del Sistema Carcelario” que prevé la Redencion de Pena
por Trabajo y Estudio.

» Ley 17.684 creacion del Comisionado Parlamentario para el Sistema Carcelario.

* En el 2008, seincorporaron mas de 1000 plazas, |0 que disminuy6 lasuperpoblacion que apesar de ello se mantuvo
por encimadel limite critico.

» Mesas Representativas - La eleccion y funcionamiento de las mesas representativas formada por delegados de
los presos es una muy buena préctica de didogo e inclusién socia internay externa. Sin perjuicio del ato grado
positivo dedemocratizaciony participacion delos presos en |os problemasintracarcel arios= trae responsabilidades
en derechosy obligaciones, en larelacion preso-personal penitenciario. Se hapromovido el Derecho de Reuniony de
Asociacion entre los privados de Libertad.

» Accion de Amparo - En 2008, los presos de la Carcel de COMCAR, instauraron unaAccion de Amparo contra
el Estado paraefectivizar el estudioy trabagjo, por 1o quellegaron aun acuerdo mediante laimplementacion del Plan
“Sembrando”, que fomentard més plazas y peculios para presos.

» Recomendacion del Comisionado Parlamentario para el futuro: Autorizar y reglamentar €l uso de teléfonos
celulares en | os establ ecimientos de minima seguridad o abiertos. Fomentalacomunicacién con familiaresy amigos
gue acttian como continentadores de la ansiedad de los presos.

* Salud Publica- La gestion del Ministerio de Salud Publica en COMCAR ha mejorado la atencion médica y
odontolégicaen ese establecimiento.

» Las Comisiones de Control parlamentariasy ONG son fundamentales en la tarea.

» Creacion de la Comision de Cérceles dentro de la Direccion Nacional de Defensorias Publicas (Suprema
Corte de Justicia) para coadyuvar al mejoramiento y control de defensa de los DDHH. La Comision procura
fortalecer el relacionamiento con las distintas | nstituciones que actlan en el Sistema Carcelario: Direccién Nacional
de Cérceles, Jefaturas de Policia del Interior, Patronato Nacional de Encarcelados y Liberados, Comisionado
Parlamentario para el Sistema Carcelario, Intendencias Municipales, ONGs, y sociedad en su conjunto.

¢QUE PODEMOS HACER PARA PREVENIR LA TORTURA?

Entre otras medidas, se pueden destacar y observar dentro de los sistemas judiciales que se relacionan con la
privacion de libertad, y €l Derecho Penal y Procesal Penal, las siguientes:

» Mecanismos concretos de Control en la Policiay Carceles.
* Derogacion de normas que permitan celdas de confinamiento y aislamiento.
» Fortalecimiento y mayor jerarquizacion delos sistemas de Defensa Publica Defensores desde lainstanciapolicial.

» Cambio delos Sistemas Procesal es Penal esinquisitivos aorales, publicosy acusatorios. Controlar lasinstrucciones
policiales, donde a veces se producen importantes violaciones de DDHH de los indagados, y disminucién de las
garantiasjudiciales.



» Estrategia de demacratizacion internade la Policiay difusion de los DDHH.
ANTE LA INEFICACIA DEL SISTEMA CARCELARIO: REALIDAD Y REFORMAS URGENTES
(Breves apuntes para la reflexion)

* IDEA CENTRAL: Luchar por los DDHH de los privados de libertad, es luchar por los DDHH de toda la
sociedad. Los presos siguen formando parte de la sociedad.

* Ningun ser humano, ni uno, sin importar cuanto lo odien o consideren que ha perdido el derecho atener derechos,
esta fuera del marco juridico de Proteccion de los DDHH, seaen €l plano Internacional o Nacional.

* RE-SOCIALIZAR: No se puede pretender re-socializar o re-insertar al preso, desde el encierro y sin contacto
con el mundo exterior.

* MECANISMOS NACIONALES DE CONTROL: examinar y mirar las Carceles, desde la perspectiva de un
ciudadano comin: de tal suerte que Si se ve a una persona tirada en una celda con excrementos, diga: “esto es
degradante”; que si ve auna mujer desnudaday chequeada por un hombre, diga: “esto es horrible”; que si veaun
joven de 19 afios, primario, recién procesado junto amuchas personas mayoresy condenadasdiga: “ éstejoventiene
gueir aotracelda’, etc, etc. ( Vivien Stern)

« BUENAS PRACTICAS CARCELARIAS: Hacer las réplicas de las buenas précticas y gestiones exitosas,-por
mMas pequefias que sean-, estaremos colaborando con un verdadero proceso de intercambio social, y promoviendo
lainclusién social, de esos milesy milesde privados de libertad pobres, inadaptados, enfermos, carenciados, excluidos,
analfabetos, sin trabajo.

« CARCELES MAS PEQUENAS SON DE MEJOR GESTION: Sin duda alguna los Establecimientos
Penitenciarios chicos, son de muchamejor gestion quelosgrandes, y sobretodo, aquell os que puedan tener posibilidades
decultivo delatierra, yaqueello constituye unagran labor-terapia, y esmuy Util alaeconomiay alimentacion delos
propiosinternos.

« APERTURA DE LA CARCEL A LA SOCIEDAD: La sociedad tiene que conocer la realidad carcelaria; hay
gueintentar involucrar alagente, en lamayor cantidad detareas detrabajo, estudio, laculturay el arte, enlaCarcel;
asi hacer unaverdadera politicadeinclusion social.

» Hay que tratar de emplear mas gente en la cércel; gente para monitorear e inspeccionar; gente que pueda asesorar
en temas de drogasy HIV/SIDA; gente que pueda ensefiar y acompafiar, gente de la comunidad que muestre a sus
pares, que aquéllos que estan en la cércel siguen siendo parte de la sociedad, y que también son: Seres Humanos!

« MEDIOS DE COMUNICACION: Son fundamentales en la tarea; si actGan responsablemente, sin
sensacionalismos, haciendo una tarea de informacion objetiva, y fundamentalmente, intentando que la sociedad
penetre, atraviese, entre en la Cércel, como forma esponténea y natural de ayudar a la reinsercién socia del
preso. Hacer alianzas estratégicas con |os medios de comunicacion masivos en éste sentido, mostrando realidadesy
objetivosamejorar el sistema; solicitando trabajo y educacion paralos presosy presas.

“CON UNA CARCEL ABIERTA, LA SOCIEDAD SE CALMA, REFLEXIONA, y PARTICIPA DE UN
QUEHACER QUE A TODOS INTERESA; PORQUE A TODOS BENEFICIA EL FRUTO DE LA PAZY
LA JUSTICIA EN LOS PRIVADOS DE LIBERTAD” Dra. Jacinta Balbela

MANDAMIENTO DEL ABOGADO

LUCHA “Tu deber es luchar por e Derecho, pero e dia en que encuentres en conflicto el Derecho con
la Justicia, lucha por la Justicia.”
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Article 18

1. Migrant workers and their families shall have the right to equality with nationals of the State
concerned before the courts and tribunals. In the determination of any criminal charge against
them or of their rights and obligationsin a suit of law, they shall be entitled to a fair and public
hearing by a competent, independent and impartial tribunal established by law.

2. Migrant workers and members of their familieswho are charged with a criminal offence shall
have the right to be presumed innocent until proven guilty according to law.

3. In the determination of any criminal charge against them, migrant workers and members of
their families shall be entitled to the following minimum guarantees:

(a) To be informed promptly and in detail in a language they understand of the nature and cause
of the charge against them;

(b) To have adequate time and facilities for the preparation of their defence and to communicate
with counsel of their own choosing;

(c) To be tried without undue delay;

(d) Tobetried in their presence and to defend themselvesin person or through legal assistance of
their own choosing; to be informed, if they do not have legal assistance, of thisright; and to have
legal assistance assigned to them, in any case wheretheinterests of justice so require and without
payment by them in any such case if they do not have sufficient means to pay;

(e) To examine or have examined the witnesses against them and to obtain the attendance and
examination of witnesses on their behalf under the same conditions as witnesses against them;
(f) To have the free assistance of an interpreter if they cannot understand or speak the language
used in court;

(9) Not to be compelled to testify against themselves or to confess guilt.

4. In the case of juvenile persons, the procedure shall be such aswill take account of their ageand
the desirability of promoting their rehabilitation.

5. Migrant workers and members of their families convicted of a crime shall have the right to
their conviction and sentence being reviewed by a higher tribunal according to law.

International Convention on the Protection of the Rights of All Migrant Workers
and Membersof their Families

Adopted 1990

Not inforce




Comitédesdroitsdel’homme des Nationsunies

Nathalie Jeannin - FIACAT

Ja été chargé de vous faire une présentation sur le travail des organisations non gouvernementales aupres du
Comité des droits de I’ homme des Nations unies. Et plus largement, mon propos portera sur lafagon dont les ONG
peuvent appuyer le travail du Comité et voir avancées leurs préoccupations par un organe des Nations unies.

Depuis|’ adoption dela Déclaration universelle des droits de I’ homme en 1948, les Etats sont devenus parties a neuf
traités principaux réciproguement compl émentaires pour appliquer lesdroitsdel” homme. Les huit organesdetraités
sur lesdroitsdel” homme qui ont été créés en vertu des dispositions du traité qu’ils sont chargés de superviser, sont
des comités d’ experts indépendants.

Le Comitédesdroitsdel’hommeest I’ un de ces organes. || est chargé de veiller alamise en oauvre par les 164 Etats
parties, deleursobligations en vertu du Pacteinternational relatif aux droitscivilset politiques et des deux Protocole
facultatif s'y rapportant. Il est composé de 18 Experts indépendants. Ces experts se réunissent trois fois par an a
New York ou Genéeve.

Comment travailler auprés du Comité? Comment influer sur sesrecommandations ? Comment I'informer
de la situation des droits civils et politiques dans un pays?

Il'y adifférentes fagon pour la société civile d’ étre active auprés du Comité:
- atravers la procédure de remise de rapport;
- en aidant des particuliers a soumettre des communications individuelles;
- en aidant le Comité dans la rédaction de ses observations générales concernant des questions
thématiques ou ses méthodes de travail et qui donnent son interprétation des dispositions du Pacte.

Je vais centrer mon propos uniguement sur lapremiére, la procédure de remise de rapport. Puisgue came parait étre
celleou lasociété civileale plusun réle ajouer et un rélefinalement irremplacable.

Procédure de remise de rapport

Tous les Etats parties sont tenus de présenter au Comité, aintervalles réguliers, des rapports sur la mise en cauvre
des droits consacrés par le Pacte qui est entré en vigueur le 23 mars 1976, presgue 10 ans apres son adoption par
I’ Assembl ée générale de I’ ONU. Les Etats parties doivent présenter un premier rapport un an aprés avoir adhéré au
Pacte, puis a chaque fois que le Comité le leur demande, généralement tous les 4 ou 5 ans. Le Comité fait ensuite
part de ses préoccupations et de ses recommandations a |’ Etat partie sous la forme d’ « observations finales ». Les
rapports des Etats doivent détailler les mesures adoptées pour mettre en ceuvre les droits protégés par le Pacte et
indiquer les progrés réalisés par |’ Etat dans |’ application de ces droits.

Dans la pratique, les rapports des Etats contiennent de nombreuses informations sur la législation en vigueur, mais
omettent de préciser quelles sont les mesures concretes prises par les autorités pour mettre en ceuvre les droits
garantis par le Pacte. Cesrapportsfont souvent I'impasse sur les difficultés rencontrées dans|’ application du Pacte.

C’ est pourquoi, le Comitédesdroitsdel’ homme aun besoin crucial d'informations additionnelles pour lui permettre
d'évaluer s les Etats s acquittent convenablement de leurs obligations. Les ONG, et la société civile en général
jouent donc un réle essentiel dans cette procédure en permettant au Comité desdroitsdel’ homme d’ avoir unevision
plusobjective delasituation.



Du point de vue des ONG aussi leur participation a cette procédure revét un certains nombres d’ avantages:

C'est tout d'abord une occasion unique d’ évaluer les politiques nationales relatives aux droits de I"homme. Ce
processus peut également initier ou renforcer le dialogue entre les autorités étatiques et lasociété civile. Enfin, lerdle
des ONG et de la société civile ne saurait se limiter al’ examen du rapport national, mais doit se poursuivre avec le
suivi des observationsfinales et |es recommandati ons adoptées par le Comité des droitsde I’ homme. |1 y différentes
€étapes au cours desquelles, les ONG peuvent intervenir dans le processus d’ examen d' un rapport:

@ Prendre part a I’élaboration de la liste de question.

Entrele moment ou |’ Etat remet son rapport au Comité et |e moment de son examen, il se passe souvent un ou deux
an. Les experts du Comité ont donc pris |’ habitude d' envoyer al’ Etat une liste de question auquel il répond soit par
écrit avant lasession soit juste au moment del’ examen. Cetteliste de question permet une actuaisation desinformations
contenues dans e rapport, demande des précisions sur certains points ou met |’ accent sur des élémentsqui 0’ auraient
pas été suffisamment traités dans e rapport. Les ONG sont invitées a soumettre au Comité leurs préoccupations sur
la situation des droits de I'homme dans leur pays, ou les points ou questions sur lesquels elles souhaiteraient des
éclaircissements de la part de I’ Etat.

Pour prendre un exemple: laFIACAT a soumis une contribution en aolt 2008, en collaboration avec son ACAT
au Tchad, en vue del’ adoption delaliste de question prévue pour octobre 2008 pour un examen gqui devait avoir lieu
en mars 2009. Dans cette contribution nous avons attirél’ attention des experts sur lefait qu’ alors qu’ aucune exécution
n'avait eu lieu depuis 1991, le Tchad afusillé 9 personnes en 2003 en |’ espace de quatre jours (dont 8 personnesle
6 novembre 2003) et condamné amort 4 autres personnes. Nouslesinformionsaussi des différentes condamnations
amort intervenues depuis 2003. Ces préoccupations ont été reprises danslaliste de questions du Comité qui demande
ainsi au Tchad de: «fournir plus d’ information & propos des raisons pour lesquelles I’ Etat partie a mis fin au
moratoire relatif a la peine de mort; b) indiquer si le droit a un procés équitable a été garanti aux personnes
exécutées les 6 et 9 novembre 2003 (par. 133); et ¢) indiquer quelles sont les infractions exactes punies de la
peine de mort ».

@ Informer les experts sur la situation concréte dans I’Etat examiné.

Les ONG sont invitées a soumettre aux experts du Comité des contributions sous forme de rapports alternatifs
faisant état delamise en ceuvre concrete desdroitscivils et politiques dansleur pays, desdifficultésrencontrées, des
lacunes de lalégislation national e en matiére de protection des droits.

Le Comité desdroitsdel” homme recherche desinformationsfiables et crédibles sur I’ ensembl e des dispositions du
Pacte, et plus spécialement dansles domaines ol lesrapports d’ Etats ne fournissent pas suffisamment d’ explications,
ou lorsque ces informations sont manifestement erronées et / ou incompl étes. |1 est donc important que les rapports
d’ ONG puissent analyser dans quelle mesure leslois et les politiques nationales ainsi que la pratique des autorités
sont conformes aux dispositions du Pacte.

Pour donner un exemple, dansle rapport que laFIACAT et I' ACAT Centrafrique ont remis au Comité en 2006 en
vue de I'examen du rapport de la RCA, elles faisaient état dans leur analyse de la mise en cauvre par |’ Etat de
I"article 6 du Pacte deleur regret que laRCA n’ait pas saisi I’ occasion de laréécriture compl ete du Code pénal pour
supprimer les casderecoursalapeinede mort. En analysant lalégidation nationale, laFIACAT constatait quel’ Etat
n'avait fait que lesrestreindre alors qu’il n’a procédé a aucune exécution depuis 1981.

Les observations finales du Comité encourageaient I’ Etat partie a abolir la peine capitale et a adhérer au deuxiéme
Protocole facultatif se rapportant au Pacte.

@ Participer a une réunion privée avec les experts du Comité:
L e premier jour de chague session du Comité qui dure en général deux demi journées sur deux jours, les ONG ayant
soumis un rapport alternatif sont invitées arencontrer les membres du Comitélorsd’ une séance de travail privéede



deux heures qui porte sur tous les pays dont | es rapports seront examinés durant lasession. C' est I’ occasion pour les
ONG defaire part au Comité de leurs principal es préoccupations, d' apporter des compléments ou une actualisation
sur les informations déja fournies et surtout de répondre aux gquestions des experts.

Par exemple, si un Etat vient d’'abolir la peine de mort dans son droit interne, il est important de le signaler aux
experts en lesinvitant ainciter |’ Etat aratifier danslafoulée le Protocole 2.

LesONG peuvent également prendre |’ initiative d’ organi ser des « breakfasts meeting » (9-9h55) et « lunch briefing »
(13n05-14h) sur un paysqui doit étre examiné durant la session. Ces réunions sont I’ occasion de mettre |’ accent sur
un pays en particulier et de s entretenir avec |’ expert rapporteur sur ce pays ainsi qu’ avec les membres de la task
force, groupe de 5-6 membres du Comité plus particulierement chargée de se pencher sur I’ examen d' un pays. C' est
I’occasion de faire connaitre aux experts les points saillants des contributions soumises et de répondre a leurs
guestions.

Durant I'examen lui -méme, les ONG n’ont pas droit ala parole. Mais il est important pour elles d’ assister ala
séance danslamesure ou elles peuvent ainsi réagir ace qu’ avancel’ Etat et au besoin, rédiger un papier al’ attention
des experts du Comité pour apporter une clarification sur un point, leur proposer de poser des questions, contester
certaines réponses de I' Etat a partir de leur expérience. Ces réactions orales ou écrites peuvent étre remises aux
experts du Comité soit directement alafin de la premiére séance soit le lendemain avant le début de la deuxieme
partie de |’ examen.

@ Faire connaitre les recommandations du Comité:

Apreés chague examen, le Comité fait part de ses préoccupations et de ses recommandations a |’ Etat partie sous la
forme d’ «observationsfinales». Celles ci- sont publiées sur le site Internet du Comité. Pour permettre une pluslarge
diffusion de ces recommandations, les ONG peuvent faire un communigué de presse ou organiser une conférence
de presse. Pour en revenir au theme de cette table ronde qui est le Deuxieme Protocole au Pacte et la peine de
mort...le Comité est donc I’ organe chargé de lamise en ouvre du Protocole 2 par les Etats. |1 surveille cette mise en
cauvre essentiellement a travers a travers la procédure d’ examen des rapports des Etats que je viens de vous
décrire.

En effet, atraversles contributions des ONG et alalecture des rapports des Etats, |e Comité des droits de |’ homme
est amené arecevoir del’information sur la situation de la peine de mort dans les Etats parties au Pacte. |1 peut soit
au cours du dialogue avec I’ Etat soit dans ses recommandations faire des suggestions pour encadrer certaines
pratiques dans les pays non abolitionnistes, soit inciter les pays rétentionistes. aabolir lapeine de mort et ratifier le
Protocole 2.

Voici quel ques exempl es de recommandations que le Comité peut adresser aux Etats en fonction delaouils en sont
vers| abolition :

Exemple d’un pays non aboalitionniste: le Botswana, lors de I’ examen de son rapport initial en mars 2008, le
Comité anoté avec préoccupation la pratique consistant atenir secréte ladate de I’ exécution d’ un condamné amort
et le fait que la dépouille du détenu exécuté n'ait pas été restituée a sa famille pour que celle-ci puisse la faire
inhumer.

Exemple d’un pays abalitionniste de fait: Madagascar, lors de I’examen de son 3eme rapport périodique
en mars 2007, le Comité a noté avec préoccupation que le Code pénal prévoit un grand nombre de crimes
passibles de peine de mort, y compris le vol de bovidés. Il prend note de la déclaration de I’ Etat partie selon
laquelle en pratique les peines prononcées sont systématiquement commuées en des peines d’ emprisonnement
(art. 6) Le Comité invite |’ Etat & abolir officiellement la peine de mort. L’ Etat partie est également invité a
ratifier le Deuxieme Protocole facultatif se rapportant au Pacte.



Quand I’ Etat aratifiéle Protocole 2, le Comité suit son application par Etat partie : ainsi session mars 2009, examen
Australie (ratif 1990) : « Le Comité note avec inquiétude le pouvoir qui reste a I’ Attorney general d’autoriser,
dans des cas mal définis, |I'extradition d’une personne vers un Etat ou cette personne peut étre passible de la
peine de mort; il est de méme préoccupé par I'absence d’'une interdiction générale de I'assistance policiére
internationale pour des enguéte sur des crimes pouvant déboucher sur une condamnation a mort dans un
autre Etat, en violation des obligations de |’ Etat partie en vertu du deuxiéme Protocole facultatif ».

@ Enfin et pour finir, la derniére éape ou les ONG peuvent agir aupres du Comité, ¢'est en lui four nissant
des informations sur le suivi des recommandations:

Lasociété civile aensuite un role de premier plan ajouer aupres de ses autorités afin de faire pression sur elles pour
gue les recommandations du Comité et plus particulierement les plus urgentes soient mises en cauvre. Elle peut
ensuite rapporter les avancées constatées ou les difficultés rencontrées au Rapporteur sur e suivi des observations
finalesdu Comité, Sir Nigel Rodley, qui a été mis en place en 2001 par le Comité.

Conclusion:

Je conclurais en vous disant gue tous ces traités internationaux n’' ont de réel impact que s'y la société civile s'en
empare. Les ONG ont autant besoin des observations finales du Comité que celui-ci a besoin de I’ expertise et de
I’ expérience deterrain des ONG et deleur aide dansle suivi desrecommandations sur place. S'il est primordia pour
les ONG de participer & la rédaction de rapports tout comme de venir témoigner et répondre aux guestions des
membres du Comitélorsdes sessions, il est important de ne pas laisser de coté de suivi de ses recommandations sur
leterrain. Sinon lerisgue est grand que les recommandations se répétent d’ une session al’ autre sans aucun changement
dans lapratique.

Article 1: For the purposes of the present Convention, the term “ discrimination against women”
shall mean any distinction, exclusion or restriction made on the basis of sex which hasthe effect
or purposeof impairing or nullifying therecognition, enjoyment or exercise by women, irrespective
of thelr marital status, on abasisof equality of men and women, of human rightsand fundamental
freedoms in the political, economic, social, cultural, civil or any other field.

Article 10: States Parties shall take all appropriate measures to eliminate discrimination against
women in order to ensure them equal rights with men in the field of education and in particular
to ensure, on a basis of equality of men and women:

(&) The same conditions for career and vocational guidance, for access to studies and for the
achievement of diplomas in educational establishments of all categories in rural as well asin
urban areas; this equality shall be ensured in pre-school, general, technical, professional and
higher technical education, as well asin all types of vocational training;

(b) Accessto the same curricula, the same examinations, teaching staff with qualifications of the
same standard and school premises and equipment of the same quality.

Convention on the Elimination of Discrimination against WWomen
Entry into Force September 1981




Covenantson Civil and Political Rights

Rev. Samuel Kawilila, Executive Director, CURE ZAMBIA.

Introduction.

The situation in prisonsisthe same all over Africa. In this paper | will present to you an overview of Covenants on
Civil and Political Rightsand Economic, Social and Cultural Rightsand Peoplein Prison.

Human Rights.

Human Rights have been designed to protect thefull range of human rightsrequired for people despite their condition
and location, for them to have afull, free, safe, secure and healthy life.

When astate ratifies one of the Covenants, it accepts solemn responsibility to apply each of the obligations embodied
and to ensure the compatibility of their national lawswith their international duties, in the spirit of good faith. Also,
they must report to the UN the progress, and there is a procedure through a protocol to have individuals file
complaints on violations of the civil and political rights.

For instance, most African countries are party to the Covenants on Economic, Social and Cultural Rights, and
Covenants on Civil and Palitical Rights. Despite the ratifications of the foregoing instruments, the provisions
therein are of no consequencesto theindividual s (especially prisoners). The root cause of the problem isthe silence
and non implementation of what we professin thisimportant matter.

One thing | have learned is that the economic, social and cultural rights are not rights that can be imposed or
demanded of any state or country overnight. They are progressive rights and give the proper wording and will.

I will devote most of this talk to Article 10 which states that “ The penitentiary system shall comprise treatment
of prisoners, the essential aim of which shall be their reformation and social rehabilitation” .

In this paper, prison is broadly defined as a building where PEOPLE are kept as a punishment for a crime they have
committed, or kept whilethey are waiting for trial, Oxford Advanced learners Dictionary (200 Edition).

(1).Samba Sangaré, former prisoner of Mali, notes:

To the best of my knowledge, Africa did not know the system of prisons. We had forms of sanctionsin the social
schemes which were different from imprisonment. We learned impri sonment with the colonial system. The name of
prison itself has been Africanized from aword which was originally French, the “cachot” whichiscalled “kaso” in
African language. Africans did not know what it was initially and since they did not speak French they called it
“kaso”. It did not exist traditionally. It isanew tradition that colonization introduced (interview with Samba Sangaré,
August 12, 2002, L afiabogou, and Bamako-Mali).

(2). Inthe following excerpt, Kenyan ex-prisoner Koigi wa Wamwere lets his grandmother speak to the important
connections of imprisonment.

Look at ustoday. We are prisonersin our own hutsin thewhite man’sfarm. Welive enclosed like goats...Before the
white man came, we never had prisons and no one was punished before guilt was established by everyone in the
community and family members... And when the peoplekilled, life was not paid for with life but with animals and
[abour. If you killed and werefound guilty, you paid for thelife you took with animalsand not with your life. If you and
your clan could not pay the animal's, you took the dead person’s placein hisfamily. We knew nothing of theinjustice



of an eyefor an eye and atooth for tooth that commitsthe same sinsit punishes other peoplefor.(The Journal of Pan
African studies, vol.2 no.3. March 2008).

What is the Current Situation in Prisons?

The aim of a prison sentence is rehabilitation; once an offender has served a sentence (which is a punishment in
itself) s/he should be prepared to rejoin society asauseful citizen. 111-treatment of inmates by prison staff, allegedly
too common inAfrica, hardly contributesto rehabilitation.

We can buy arms for wars in other peoples countries, but our governments do not have enough funds to allow the
Prisons Departments to ensure that the “ Covenants on Civil & Palitical Rights and Economic, Social and
Cultural Rights” are enjoyed by prisoners in terms of personal hygiene, clothing, bedding, food, exercise, sport,
medical care and accommodation.

Many peoplein prison should not be there. But more people from outside do need to bethere, in prison, alongside the
prisoners and the personnel, showing that the prison ispart of society and that prisonersare citizens, ensuring that the
values of the outside world, the non-carceral society, are brought right into the prison yard and onto the prison wing.
Article Ten of the International Covenant on Civil and Political Rights makes it clear what the ethical basis of
imprisonment should be:

All persons deprived of their liberty shall be treated with humanity and with respect for the
inherent dignity of the human person.

TheAfrican context isin violation of thisarticlein that prisoners do not receive rehabilitative services. Thismay be
because of overcrowding, as one of the many reasons. Overcrowding includes the fact that people are in pre-
trial status for years.

Rehabilitation Programs.

The Prison institutions are very poorly funded by most of the African governments. Their budgets too are never
considered; as a result most of the rehabilitation programs are never carried out. In many prisons there are no
rehabilitation programs. In general, the prisons are not equipped for this. Sometimes, prisoners being released are
more dangerous than before. The law provides for a program of rehabilitation for prisoners as they exit the prison,
but in practice this does not happen.

There are somejob skill development and work assignmentsto help to prepare for economic survival onthe outside.
Incarcerated persons are not paid a wage for their work. Successful rehabilitation programs worthy of emulation
include the farming and carpentry projects where inmates produce food stuffs and furniture (Zambia Permanent
Human Rights Commission).!

Dueto alack of equipment and funds, some rehabilitation activities at the Mukobeko Maximum Security Prison in
Zambia, had been abandoned. Such activitiesincluded carpentry and joinery, shoerepairing, tailoring, soap making,
and academic studies.*

At the Kabwe medium security prisonin Zambia, prisonerswith ateaching background provide academic education
to fellow inmates from Grade 5 to GCE ‘O’ level. A prison officer coordinates with the Ministry of Education to
ensure that the syllabusisfollowed.?

The Munsakamba Open Air Prison in Zambia has 28 hectares of land where inmates receive skills in maize and
vegetable growing. At the time of the Commission’s visit on 2 September, 2005, 750 x 50kg bags of maize were
reported to have been produced in the previous farming season. The environment at the Open Air Prison was
generally conducive to the rehabilitation of the prisoners. There was plenty of fresh air and the living quarters and
surroundings were suitable. Four cells were in use where prisoners slept and lived.!



The Prisons Service runs both academic and literacy classes. The major problem isinadequate up-to-date booksin
thelibraries. Apart from the academic and literacy classes, there areinmates engaged in life skills. Thisgroup lacks
workshop tools and machinery. It was recommended (by the human rights commission) to revamp these trade skills
to not only fulfill the requirement for the rehabilitation of prisonersbut also reduce the burden on the Government for
providing basic needs such as soap and uniforms. These can be made by the inmates. It was further recommended
that the government should allow the prison authorities to retain at least 50% of the monies they make from their
ventures for their running costs. Things like plates, spoons and cups can be purchased with the proceeds from the
ventures.!

That is the duty of the State towards its prisoners. What does humanity and respect for the inherent dignity of the
human person mean? The answer to that question liesin the body of UN instruments and instruments of other bodies
such as the African Charter on Human and Peoples’ Rights, the American Convention on Human Rights, and
the European Convention on Human Rights.

My first point isthat the prison should be acivilian publicinstitution. My second isthat however poor the country, and
however low the standard of living, the state onceit locks up ahuman being, has aduty to care for that person. Itis
no answer to say ‘everyoneispoor’ and ‘ prisonersare at the end of theline, theleast deserving’ . All theinternational
human rights instruments make that very clear beyond any doubt. The State has deprived them of their liberty and
the State must providefor them the basicsfor life, food, water, clothing, bedding, light, air and health care. Aboveall
it must protect theright to life.

Prison conditions in Zambia are harsh and life threatening. Prisons hold ten times more inmates than their original
designs. Thissituation forces many of them to sleep on the floor. In Mazabuka prison for instance, acell designed to
house 60 inmates, accommodates about 260 people. Poor sanitation, lack of medical care, overcrowding, lack of
nutrition and clean water contributesto high incidence of diseases such as cholera, tuberculosis, and diarrhea. There
is also a high rate of HIV/AIDS infections at prisons in Zambia. Unfortunately, due to poor nutrition, the few
available anti retroviral drugs are not effective.?

The problem stems from African governments' lack of money and resources to properly deal with those who break
the law. There is a shortage of judges and lawyers, so the wait for trial and sentencing can be several years. As a
result the prisons become clogged with the accused whose cases may never even makeit for trial. Pick pockets are
mixed with the murderers, and both suffer the same excruciating fate-an indefinite sentencein an already congested
prison.

Inside the Prisons more than 100 men lie side by side on a concrete floor, crammed together in a small cell for 14
hourseach day. They are packed so tightly that they cannot turn individually, but only in unison. When they arelet out
in the courtyard each morning, they are so stiff from their long night’s immobile confinement that they can barely
stand. The crowded conditions and shortage of food |eave the men exposed to a number of communicable diseases
that spread uncontrollably through the prison. (Prison Fellowship International Global Link Journal, 6, September
2006.)

The Duty of Care.

The duty of care and the duty to provide proper work for personnel, means that prisons cannot be so overcrowded
and resources so stretched. Therefore, Countriesin Africa, need to look again at their use of imprisonment. It can be
done. In Mali, notorious prisons, especially colonial prisons, have been shut, including the death house of Taudenit,
which Samba Sangaré survived. In Nigeria, human rights activist Uju Agomoh was able to get 8,000 prisoners
released on human rights grounds in the late 1990s.

Kenya s notorious Police Station in Nairobi, which was an underground dungeon, has been converted into amuseum;
finally, the most notorious of them all, Robben Island in South Africa, today hoststhousand of touristswho receivea
tour by ex-prisoners. Some of these sites have turned into sober memoria spaces of evil and redemption, just as
Buchenwald and Auschwitz were important markers for German youth to reflect on the Holocausts. The time has



come for seeking the truth, and achieving reconciliation and restoring hope and humanity. (The Journal of Pan
African Studies, Vol. 2 #3, March 2008.)

Imprisonment is costly and unnecessary; imprisonment isdamaging to the social fabric. Prisonsare athreat to public
health and in maost African countries a short prison sentence can become a death sentence.

Father David Cullen is a White Father. Who works in Zambia and has been here for many years. He writes to his
friends. One recent communication described hisdaily work:

“Last Wednesday | said Massin one of the four prisons| go to, Mwembeshi, some 50 km out of the
city. | celebrate the Mass on atable under a tree and the inmates sit on the ground and are very
attentive. The mgjority of them surely are not Catholics. | take agroup from the parish, usually to do
the singing, many of them coming from our shantytown, Misisi. They like to collect money to give
the prisoners something. Last Wednesday each of the 250 prisoners got alittle packet of salt and a
piece of fairy soap, each bar being cut into five pieces. The prison authorities don’t give out soap
and often not salt to put into the dull, meager one meal a day the men get, so the inmates were
delighted with what they received. Scabiesisabig problem and at timeswetakewhat isrequired to
kill thelice and bed bugs.

Last Thursday | went to the women's prison for Mass, again under a tree and competing with a
strong wind. | always take a couple of drums with me, As usual there were a few problems, food
and clothing for the children with their mothers, contacting lawyerswho seem slow in coming to see
their clients...

Last Sunday | wasin still another prison, the Central. There some 1300 men at least are herded into
avery small space, with no room to lie down at night because of the cramped conditions. After Mass
again | had alist of needs, the most urgent being that the leader of the Catholic Community, M oses,
has to go for an operation next week, and has to find about £7 to pay for it. Also there are 78 TB
patients in the prison, and with the congestion, it surely gets passed on to others. Also thereis a
chronic outbreak of scabies, and about three quarters of the prison popul ation have rashes on their
bodies. They had hoped to control it sometime ago, but again it’s got the upper hand.”

A man doing great work — but he should not have to do such work. And the prisoners should not be living in such
conditions.

What |s Being Done?

A start hasto be made somewhere and it has been made. Several steps are being taken to redress the situation. | will
briefly mention some of the problemsthat are being tackled.

- A prison management group has been formed which meets regularly to discuss various problems
and attempts to solve them.

- Formation of the National Parole Board, which coordinates activities related to, and recommends
the release of prisoners on parole.

- Discharge of terminally ill prisoners. The commissioner may, with the approval of the Minister,
order the discharge from prison of any terminally ill prisoner on the recommendation of the Regional
Commanding Officer and the medical officer responsible for the health care of the prisoner.

- Magistrates, Town Clerks, Council Secretaries, and members of the Human Rights Commission
shall bevisiting justices of the prison situationsin theareain which they normally exercisejurisdiction.2

Asaresult of thisexercise; in my own town, Chingolain Zambia, The Post, adaily tabloid, reported that, “ Chingola
prisoners use plastic bags as plates.® This was revealed after a high court judge visited the prison.



- In Malawi, Penal Reform International and the Malawi Prison Service have developed a cost-
effective model of integrated farming in prison which has had a direct impact on the health of
prisoners. Such programmes provide prisoners with useful farming skillswhich can assist themin
reintegration after release. (PRI .http://www.pri.ge/Health_inpriosn.html™)

What Can Be Done? Recommendations, Conclusions.

Introduce Restorative Justice programmes that have the potential to reduce the torrent of prison overcrowding and
save thousands from inhumaneliving conditionsinwhich 1in 60 will diefrom disease or malnourishment.

Such aprogramistoinstall trained mediatorswho will work with offenders of petty crimesand their victimsto settle
the matter out of court. If someone steals agoat, for example, he must pay hisvictim the cost of the goat or work off
the payment in an agreed upon way. The victim is suitably compensated and the offender stays out of the massively
overcrowded prison system. This program could be arranged to work with the government and court systems to
mediate crimes of theft, land disputes, trespassing and other non-violent offences.

Training 50 mediators, who in turn handle as many as 50-70 cases per year, would possibly keep 2,500-3,000 people
out of prison.

Prisons have away of leaving indelibleimprints, and as the saying goes* you can leave prison, but prison will never
leave you.” Much work needs to be done with the respect to post-traumatic stress disorder which faces all ex-
prisoners, and even more so, those who faced torture in addition to the denial of liberty. Trauma centers, with an
African holistic, traditional, and spiritual philosophy, ought to be established all over the continent.

We need to advocate for rehabilitation and demarcation, and an increased number of workshops and conferenceson
Penal Abolition, where scholars and practitioners share and gather information on how to minimize the use of
imprisonment as a corrective measure.

And worthy of a special note, Mali is one of the African countries that has a low incarceration rate and is deeply
invested in upholding its traditional, pre-colonial restorative justice practices, side by side in its adherence to the
French criminal justice system (cf. Nagel, 2007).

The Permanent Human Rights Commission should have one of its ‘ Terms of Reference’, to educate citizens on
Human Rights issues. The commission should advocate an inclusion of a human rights topic in the rehabilitation
curriculum of prisoners. This is the only way to see sustainable success in human rights awareness, respect and
observance of the same.

Perhaps the biggest challenge for prison reformerswill be to convince the courts, prison administrators, politicians
and the general public that it isreally worthwhileto offer prisoners programsthat facilitate their rehabilitation. This
meansthat on all levels people become aware of the fact that mere‘warehousing’ prisonersin ‘universitiesof crime’

does not diminish recidivism at all. The new Pena Code should emphasise rehabilitation and reintegration as the
most important justificationsfor imprisonment. The opportunity to acquire some vocational skillsand/or somebasic
education during their time in prison, to learn something useful, combined with the support of a rehabilitation or
probation service after release, can give ex-convicts the chanceto live acrime-free life and will enhance the safety
of the public. Mereimprisonment doesn’t solve anything, not for the convict, hisvictim, nor society. Most peopleare
aware of this, but for many thiswill require aradical change in thinking about crime and criminals and how to deal

with them.

Resour ces.
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Thelnternational Covenant
on Civil and Palitical Rightsand
theInternational Covenant
on Economic, Social and Cultural Rights

Else Marie Knudsen, John Howard Society of Ontario, Canada

Canadaisrecognized around theworld asaleader in many aspects of human rights provision and diplomacy, and our
criminal justice system is often lauded internationally. Much of this praise is deserved; Canada ranks high on the
Human Development Index, and we enjoy ahigh standard of living relative to many of the countriesrepresented here
today.r And our criminal justice system, specifically, islargely free from some of the glaring human rightsviolations
that persist elsewhere, such as enforced disappearances, death penalty or torture.

But by comparing ourselves favourably in this way, we conveniently let ourselves off the hook, so to speak. There
should never be a reprieve from thinking critically about how we are living up to our capacity to provide prison
servicesthat arejust, effective at preventing recidivism and improving well-being, and live up to the text and spirit of
our human rights obligations. Infact, the state of criminal justice servicesin Canadais of high concern to advocates
for human rights and social justice. In its treatment of remanded prisoners, which I'll be discussing in a moment,
Canadaviolatesanumber of obligations and standards outlined in international human rightsinstruments.

But first, some political context: Canada normally teeters between the punitive, “tough on crime” US model of
criminal justice policy and therelatively more rehabilitation-focused system in Europe. However, somevery punitive
legislation has been introduced by our current Conservative government, such as mandatory minimum sentencing
legidlation,? just as many US states have begun to see the massive financial and social costs of these types of laws
and are changing direction.® Arguments by my organization and some others that these approaches are ineffective,
expensive and unjust have no traction and we find little room within mainstream discourses, to invoke the ample
research evidence that showsthat ‘tough on crime’ policies will lead us nowhere good.

Alsoimportant for thisdiscussionisthe context of our human rights obligations: Canadahasratified all major human
rightsinstruments (except for the Convention on Migrant Workers*), including the I nternational Covenantson Economic,
Social and Cultural Rights, and on Civil and Palitical Rights, the latter of which closely informsand playsarolein
interpreting our Canadian Charter of Rightsand Freedoms® which isour constitutional guarantee of individual rights.
Canadasubscribed to the Standard Minimum Rulesfor the treatment of prisoners, and the Basic Principles and Body
of Principlesfor the Treatment of Prisoners. Although none of these are legally binding in Canada, the courts have
indicated that government services are expected to be consistent with and respectful of the values of international
human rightsinstruments.®

Theissue I’ d like to address specifically today in order to illustrate Canada’s rel ationship with these instrumentsis
that of remanded prisoners, meaning those incarcerated prior to conviction or sentencing. In the last decade and a
half, we have seen adramatic increase in the rates of remanded prisoners, and today, afull 65% of thoseincarcerated
in my home province of Ontario on any given day are on remand.’

This increased recourse to pretrial detention, in the absence of any increase in rates of crime or victimization,?
suggeststhat it isthe decision-making by police and the courtsthat has somehow changed. The principles governing
pretrial detention are clearly set out in the International Covenant on Civil and Political Rights, thus the concernis
that there may beincreasing instances of pretrial detention that cannot bejustified asreasonable or lawful asdefined
in the Covenant.

Remand prisonersin Canadaare held by default in maximum security conditions, meaning that their movementsare
highly restricted and monitored, they have visits with family behind glass, and they have extremely limited time



outside of their cellsor ranges (often 12 hoursaday in their cells, 20 minutes of yard time and the remainder on the
range).® This clearly contravenes the Standard Minimum Rules for the Treatment of Prisoners and other documents
which dictate that classification must be based on assessments of the individual, and that people imprisoned under
pre-trial detention are to be treated in a manner that reflects their different status from convicted prisoners® — a
rule which flows from the presumption of innocence that is outlined in the International Covenant on Civil and
Political Rights.

But instead of being afforded better conditions and freer access to the community, remand prisoners face some of
theworst conditions on offer in Canadian prisons. Detention centresare virtually all massively overcrowded. Across
the country, the majority of remand prisoners are double or triple bunked in small cells often built for one and some
sleep on foam pads on thefloor. This posesthreatsto the safety and dignity of prisoners, which are obligations under
the International Covenant on Civil and Political Rights, but also to the safety of correctional staff, who are tasked
with managing the tension and violence that results from overcrowding.

Healthisasignificant concerninside our prisons, with massively disproportionate rates of HIV, Hep C, TB, addiction
and mental health concerns.* The Committee on Economic, Social and Cultural Rights has asserted that States are
under the obligation to respect the right to heal th of prisoners by refraining from denying equal accessto preventative
and curative health services.’? However health servicesin Canadian prisons fall well below the standards of those
offered in the community.*®

No structured recreation exists nor isthere accessto gymnasiums or meaningful equipment. Virtually no programming
is available.** Few teachers or opportunities for education exist, despite the rights to education provided in the
Universal Declaration, and the Economic and Social Council’s interpretation that in prison, education should be
central to prison lifeand include avariety of tailored and creative skill-building activities.®

The International Covenant on Economic, Social and Cultural Rights also asserts that states must respect the rights
towork of everyone, including prisoners, by both prohibiting forced labour and refraining from denying equal access
to “decent” work. In my province of Ontario, however, remanded prisoners are prohibited from earning any money.
Any work opportunitiesthat do exist areinformal and the going rate for doing menial work in the facility, | amtold,
isabag of chipsand acan of pop. Thiscan hardly be considered meaningful, decent or rehabilitative work, and most
certainly doesnot fulfill the obligation of the Covenant.

A perennial concern raised under this Covenant isthe treatment of Canada sAboriginal people, whose enjoyment of
Economic, Social and Cultural Rightsarein general much lower that the rest of the population. Aboriginal people are
vastly overrepresented in the prison system and our federal Correction Investigator hasreported on the systemic and
institutional discrimination they facein the prison system.® Indeed racialized communitiesare overrepresented in all
aspectsof our crimina justice system.r” The UN Economic and Social Council Working Group onArbitrary Detention,
in its recent visit to Canada, noted that increased use of remand disparately affects a number of vulnerable social
groups, such as racialized people and those with mental health concerns.*®

The necessary solutions are varied, of course, and involve policy and legal reforms. Primarily, the spiraling rate of
entry into the remand system must stop, which can only be affected by the practices of police, Crown and defense
attorneysand thejudiciary.

A solution that isstrongly advocated by my agency istheincreased use of community-based alternativesto incarceration,
such as restorative justice, bail programs and diversion measures. However, demand for these programs vastly
outstripstheir capacity in most communities, and some concerns exist with regard to police and Crown willingnessto
refer.r®

A related solution is the increased use of specialty courts, such as drug treatment, mental health or Aboriginal-
focused courtswhich now exist in Toronto.?’ These courts have specially trained Crown attorneysand judiciary, and
access to specialized treatment and diversion options. More broadly, they have a better capacity to understand the
issuesfaced by these marginalized groups and to be mindful about how traditional criteriafor granting bail might be
inappropriate for certain groups/needs.



Some Canadian criminal court judges have attempted to highlight and protest the harsh conditionsfaced by remanded
prisoners by giving enhanced credit for time served in pre-sentence custody. Rather than address these, however,
our Conservative current government has tabled a bill to limit judge’s discretion in giving enhanced credit for time
served.?

Opportunitiesfor reform through legal or quasi-judicia avenues, such aschallenging to the constitutionality of aspects
of the prison service through the court system (for example, the default maximum security classification), appealing
to the Canadian Human Rights Commission or using international human rights processeslike acomplaint to the UN
Human Rights Committee are important and promising. But these solutions are difficult, slow and expensive. The
Optional Protocol on Economic, Social and Political Rights,? to be signed this fall, may pose some interesting
opportunitiesif Canadasigns.

Fundamentally, human rights are intended to protect and respect human dignity. And in order to be meaningful for
prisoners, theserights must be endemic to the entire criminal justice system. Prisonersdon’t have more human rights
than other people, but human rights are moreimportant in prisonsthan they arein other places becauseit isthere that
they can be most easily violated. And, to paraphrase the great Eleanor Roosevelt, if human rights don’t matter
everywhere, they don’'t matter anywhere.

(Footnotes)
1 United Nations Development Programme, 2007/2008 Human Devel opment Report, Canada (2008)
<http://hdrstats.undp.org/countries/country_fact_sheets/cty_fs CAN.html>
2 Canadian Federal Department of Justice, Gover nment Re-Introduces Legislation to Fight Serious Drug Crimes. (2009)
<http://www.justice.gc.caleng/news-nouv/nr-cp/2009/doc_32338.html>
8 Richard Foote. Canadas drug crime hill brings calls for caution from U.S. Victoria Times Colonist. (26 April 2008)
<http://www?2.canada.com/victoriatimescol onist/news/story.html 7 d=837e3712-19ef - 4aff-a819- 7de24109f 882& k=65804>
“Victor Pichéet al. Identification of the Obstacles to the Ratification of the United Nations International convention on the Protection of the
Rights of All Migrant \WWorkers and Members of their Families: the Canadian Case. UNESCO. (2006)
<http://unesdoc.unesco.org/images/0014/001473/147310E.pdf>
5 <http://laws.justice.gc.ca/en/charter/>
6 Justice Louise Arbour. Commission of Inquiry into Certain Events at: The Prison for WWomen in Kingston.(1996)
<http://ww2.ps-sp.gc.ca/publications/corrections/199681_e.asp> and National Association of Women and the Law.
Federally Sentenced Women: Canada’s Breach of Fiduciary Duty and Failure to Adhere to International Obligations. (2003)
<http://www.elizabethfry.ca/submissn/nawl/2.htm>
7 Ontario Ministry of Community Safety and Correctional Services. A Safe, Strong, Secure Ontario. (2008)
<http://www.mcscs.j us.gov.on.ca/stellent/groups/public/ @mcscs/ @www/ @com/documents/webasset/ec069601.pdf >
8 Statistics Canada. The Daily.(17 July 2008)<http://www.statcan.gc.ca/daily-quotidien/080717/dq080717b-eng.htm>
9 John Howard Society of Ontario. Remand in Ontario.(2009) <http://www.johnhoward.on.ca/pdfs'remand_in_ontario_2.pdf>
10 Sandard Minimum Rules for the Treatment of Prisoners. (1997)s. 84-93. <http://www.unhchr.ch/html/menu3/b/h_comp34.htm>
11 Correctional Service of Canada. I nfectious Disease Prevention and Control.(2003)
<http://www.csc-scc.ge.caltext/pbl ct/infecti ousdi seases/index-eng.shtml >
2 United Nations Committee on Economic, Social and Cultural Rights. General Comment 14: The right to the highest attainable standard
of health. (2000) <http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/40d009901358b0e2c1256915005090be?Opendocument>
13 Peter M. Ford and Wendy L. Wobeser. Health Care Problems in Prisons. Canadian Medical Association Journal. (2000)
<http://www.cmaj.ca/cgi/content/full/162/5/664#R1-21>
14 John Howard Society of Ontario. Remand in Ontario.
15 United Nations Economic and Social Council. Resolutions and Decisions 1990.(1990)
<http://daccessdds.un.org/doc/UNDOC/GEN/NRO0/765/31/IM G/INR0O76531. pdf ?OpenElement>
6 Howard Sapers. Annual Report of the Office of the Correctional Investigator 2005/6.(2009)
<http://www.oci-bec.gc.cal/rpt/annrpt/annrpt20052006-eng.aspx#l | C>
" Report of the Commission on Systemic Racismin the Ontario Criminal Justice System. (1995)
18 United Nations Economic and Social Council. Report of the Working Group on Arbitrary Detention: Visit to Canada.(2005)
<http://www.universal humanrightsi ndex.org/documents/840/805/document/en/pdf /text.pdf >
19 Steering Committee on Justice Efficiencies and Access to the Justice System. Report on Early Case Consideration.(2006)
<http://www.j ustice.gc.caleng/esc-cde/ecc-epd.pdf >
2 http://www.publicsafety.gc.calprg/cp/bl dngevd/2007-es-09-eng.aspx
21 Janice Tibbetts. Ending 2-for-1 credit will push prisons to the limit, MPs told. Ottawa Citizen. (26 May 2009)
<http://www.ottawacitizen.com/L ife/Ending+credit+will +push+prisons+limit+tol d/1630051/story.html>
2 <http://daccessdds.un.org/doc/UNDOC/GEN/N08/624/87/PDF/N0862487.pdf ?0penElement>



Civil and Palitical Rights of Peoplein Prison

Franz Kurz - Registered Society for the Support of Offenders

Association for Probation and and Offenders Assistance, Ger many

Presented June 24 afternoon

Thereisinteraction between theindividual and the social community, and the progress of this processisexemplified
with thefollowing:

- The self-finding awarenessasan ‘I’ within the community of ‘WE’;

- The*l" are given names by surrounding people from thefirst name on to following namesand titles
aong life'sway. whilethe process of individualization goeson;

- Imprisoning is neither ahelping processto the individual who has been named prisoner, nor isit a
help in keeping together a society. Excluding a fellow citizen from voting rights exemplifies the
tendency of a society to split into sections (separating the black from the white sheep).

We acknowledge and actually haveto accept thefact of crisisinthelife of anindividual from the beginning of lifeon,
such as teething, second dentition, puberty, until maturity (generally assumed between 18 to 21 years of age, which
age leadsto adifferent application of the law. Still, the maturation goes on after 21, and continues on through one's
wholelife.

Inasimilar manner, we accept the character-giving processes of nationsrising from petty statesto national associations.
The best example is Europe’s history. Steps of development went through crisis periods often named Revolutions.
Revolutions are long lasting processes. Legal decisions also portray stepsin development; such asthe MIRANDA
decision from Mirandav. Arizona (1963) via Justice Scaliato Judge Marsh, OR (2007).

Awareness of dynamic processes should make us more lenient when contemplating an individual asacomponent of
society, and should ultimately make the soci ety seek for alternativesin punishment. An examplewas given by Finland
after they became free from the Russian dictatorship. Read the article “Today Finland Is Soft on Crime,” by Dan
Gardner in The Ottawa Citizen, Mar. 18, 2002.

Principle 17 (1): A detained person shall be entitled to have the assistance of a legal counsel. He
shall beinformed of hisright by the competent authority promptly after arrest and shall be provided
with reasonable facilities for exercising it.

Principle 37: A person detained on a criminal charge shall be brought before a judicial or other
authority provided by law promptly after hisarrest. Such authority shall decide without delayupon
the lawfulness and necessity of detention. No person may be kept under detention pending
investigation or trial except upon the written order of such an authority. A detained person shall,
when brought before such an authority, have aright to make a statement on the treatment received
by him while in custody.

Body of Principlesfor the Protection of All Persons
under any Form of Detention or | mprisonment
Adopted by General Assembly, December 1988




Enforcing the Sandard Minimum Rules:

ThelLack of It in Nigerian Prisons

Rev. Fr. E. Ade Owoeye, Chaplain General of the Catholic Prison Chaplains, Nigeria

There is nothing cheering about prison life. The buildings are dull; the cells are semi-dark ... (Awolowo, O; 1985)

“Our little cell rooms measured about seven feet by eight. We would bathe, sleep, eat, defecate, piss, play and pray in
there. For usit wasour entireworld” (Aninmate’ stestimony in Amnesty International’sresearch; Nigeria: Prisoners
rights systematically flouted, 2008)

Introduction.

The modern prison system in Nigeria dates back to the year 1872 (Okunola, R.A; Aderinto, A.A and Atere, A.A,
2002) and it thus predates Nigeria's membership of the United Nations Organization, and her ratification of several
international and regional human rightsinstruments designed to guarantee the UN Universal Declaration of Human
Rights. One of such instrumentsisthe Standard Minimum Rulesfor the Treatment of Prisoners adopted by thefirst
UN Congress on the Prevention of Crime and Treatment of Offenders, in Geneva, 1955. These rules were targeted
at reducing crime and ensuring efficient and effective criminal justice systems for those nations in agreement.
However, the above testimonies are unfortunately a reflection of the pathetic state of Nigerian prisons and their
institutional framework of management. The condition of anomie (Durkheim, 1951) evident in this correctional
ingtitutionismost vivid initsinability to ensure required compliance with the standard minimum rules governing the
treatment of prisoners. The fundamental human rights of every citizen is neither diminished nor denied in the event
of detention, imprisonment or incarceration. The obligation to extend theserightsto prisonersis stated accordingly in
the Compendium of UN Basic Principles for the treatment of Prisoners (Principle 5) asfollows:

“ Except for those limitations that are demonstrably necessitated by the fact of incarceration, all
prisoners shall retain the human rights and fundamental freedom set out in the Universal Declaration
of Human Rights, and, where the state concerned is a party, the International Covenant on Economic,
Social and Cultural Rights, and the International Covenant on Civil and Political Rights and Optional
Protocol thereto, as well as such other rights as are set out in other United Nations Covenants’

Sofar, Nigeria' s performance in ensuring these rights by implementing appropriately the provisions of the minimum
rulesleavesmuch to bedesired. An array of factorsresponsiblefor thisunimpressive performance will be discussed
inthis paper. However, before the exposition on the factors, conditions prevalent in Nigerian prisonswill be compared
with a number of the minimum rules by citing empirical cases to enable comprehensive assessment and context
specific recommendations.

Conditions Prevalent in Nigerian Prisons.

Prisons everywhere are set-up to protect members of the society from “what are thought to be intentional dangers’
or “law-abiding citizensfrom the‘ undesirables” (Okunola, et al, 2002). Consequently, the welfare of the prisoner is
less paramount (Goffman, 1961). This perhapsreflectsthe situation in most prisonsin Nigeriawherethe attitude and
the practice regard this total institution as a place for the expendables rather than a correctional community.

Thefirst thing easily noticeable about Nigeria prisonsisthe progressive and aggressive dilapidation of the structures
(Adelola, 1994; CLO, 1995). According to Amnesty International (2008), four of every five Nigerian prisons were
built before 1950, “ Many arein need of renovation: Buildingsarenolonger inuse, ceilingsare about to collapse. . . sanitary
facilitieshave broken down, there are problemswithitselectricity supply and several lack modern drainagefacilities’.
Thisis compounded by overcrowding with statistical rates ranging from 10% - 58% (Okunolaet al, 2002) and 40%
- 300% (Amnesty International, 2002; Google, 2004) thus contravening the minimum standard of a prisoner per cell



under normal situations. Also, it exceeds expectations even for temporary overpopulation that is due ordinarily to
‘inmatesawaiting trial".

Awaiting trial inmates constitute an alarming proportion of the overcrowded population of Nigerian prisons (Adelola,
1994:127; Google, 2004; Amnesty International, 2008). About 65% of detainees are awaiting trial persons (Google,
2004; Amnesty International, 2008). Specifically, for instance, Ikoyi prison has an overcrowding rate of 94%, and
Kuje 84% (Amnesty International, 2008). This deplorable situation is a product of a cancerous judicial and police
system. The use of ‘holding charge’ remains the practice in the lower courts, an act regarded as constitutionally
acceptable by the Supreme Court of Nigeria. An audit report of the prisons showed that 40% of awaiting trial
inmates was due to holding charges. Suspects of capital offences are unconstitutionally brought before amagistrate
that lacks the jurisdiction to prosecute such offences, rather than report such cases to the Ministry of Justice. A
14year old boy suspected of murder in 2001 was held on holding charge for 6yearsin prison but was brought before
a magistrate court once. He was awaiting a police investigation painfully in the midst of 70 adult men who were
equally awaiting trial. Awaiting trial detainees are further swelled by ‘excessive delay’ before a case is taken to
court. The reasonable time frame of 24 hoursis hardly ever met; cases of bribery to accelerate commencement of
trials are also prevalent (Amnesty International, 2008). The time taken to commencetrial is unusually long causing
prisoners to suffer double jeopardy.

Furthermore, the minimum rule prohibits unlawful detention of people categorized as ‘civil lunatics' along with
‘prisoners under sentence’. Inadequate medical psychiatric provision is the case in Nigerian prisons. Amnesty
International (2008) found that inmates with mental problems either diagnosed or brought in are detained with
sentenced criminals, further dehumanizing, rather than reforming them. A total of 341 mentally ill inmates were
identified through prison audit, somewithout any criminal case except for family stigmatization. It was also reported
that of the 861 inmates in Enugu prison, 119 are mentally ill, and they had little or no access to medical treatment.
Women were reported to be less cared for, compared to men. A casein pointisamentally ill lady who spent about
three yearsin detention without medical attention. She was brought to the prison by her brother because he could no
longer cope with her condition. In her words, “We slept on the floor; they did not allow usto go out.”

One of the most dehumanizing actsthat trample on prisoners, human rightsis‘torture’. Section (31) of the minimum
rulescompletely prohibitsall “cruel, inhuman and degrading punishments’ against prisoners. The use of torture has
been reported in Nigerian prisons. Prisoners are beaten on the slightest provocation, some are placed in solitary
confinement for long periods and chained in their cells, and women are not excluded from this treatment, either.
However, Nigerian police cells are one of those most reputed for torture of the accused and criminals (Killander,
2008). They employ torture usually to ‘ coerce’ detaineesinto accepting chargeswithout proper investigation. Inmates
in Kano Central prison said they were brutalised by Criminal Investigation officersand their police counterparts; they
hang prisonersup by their cuffs, break their legswith sticksand deform their teeth from torture (Amnesty International,
2008).As quoted in Amnesty International’s report, a prison official lamented “[ Torture] is one of the problemswe
are facing with the police. At times, they are just beating people. They just beat them up”.

Although the general rules of treatment of prisoners are applicable to female inmates, there are exceptions to the
treatment of female prisoners. Section (8) (@) stipulates that men and women detai nees should have separate living
guarters, while section (23) sub-section (1) demandsthat pre-natal, post-natal, nursery facilities staffed by qualified
persons be provided for femaleinmatesin the event that they deliver in the prison. The situation in Nigerian prisons
is pathetic. Women prisoners have been reported to be detained with men and hardened criminals especially inrural
areas with untold degree of consequences or abuses (Google, 2004). In Nigeria, female prisoners who give birth in
prison are not officially catered to; thereishardly any provision for them and their children.

According to Okunola (2002:349), the distinction evident in the categorization of offendersinto young/juvenile, and
adult offenders isincumbent upon “the humanitarian and paternalistic principles with strong political overtonesin
favour of the child”. Hence the child isreferred to as a“wrong doer, not an accused” and “the pronouncement is an
order, not ajudgment” thus maintai ning both awelfare and ajudicial approach. It followsthereforethat imprisonment
of the young should reflect the principles above. However, young offenders in Nigerian prisons are maligned and
treated with contempt; detained with convicts, tortured and exposed to inhumane conditions. The findings of Amnesty
International in this regard is instructive. It revealed that a significant proportion of young offenders entered the



prison at early ages (as early as 13), the majority are awaiting trial for as long as eight years, most had no legal
representation and are incarcerated in prisons rather than correctional institutions for juveniles, contravening the
provisions of article (13) and (26) of the minimum rules on the administration of juvenilejustice.

A host of other degrading and inhuman conditions contravening daily the provisions of the minimumrulesregarding
the treatment of prisoners abound. Adelola (1994:123) had reported that overcrowding creates health problems for
inmates and that most medical treatments are limited to the prescription of analgesics. Inmates who desire better
drugs haveto supply them personally. Amnesty International (2008) initsfindingsshowsthat, most prisonsin Nigeria
have clinics, whilethe larger prisons have hospital s. These centreslack mosqguito netsfor the prevention of malaria,
specia unitsfor emergency and TB cases, and the drugs are unaffordable. A lot of inmates’ suffer from skin related
diseases, asthma, diabetes, infectionsor lice. Even so, prison officials collect kickbacksfor inmatesto visit theclinic.

Sanitary and personal hygiene facilities remain in a state of disrepair. Civil Liberties Organisation (1995:37) had
mentioned the terribleinhuman conditions which prisoners were made to experience. Theseranged from “ spasmodic
or inadequate water supply, gross or non-availability of soap, to outright refusal on the part of prison officialsto avail
prisoners with necessary facilities” (Okunola, et al, 2002:326; Amnesty International, 2008). Worse still, inmates
sleep in turns due to congestion, sometimes without beds or bedding or both, and in the case of those awaiting trials,
on ordinary old blankets or on the barefloor (CLO, 1995:32; Amnesty I nternational, 2008). Some even sleep standing,
while others passthe night “ sitting at ‘ post’ i.e resting the back against the wall with legs akimbo while armsrest on
the knees thereby making dozing a substitute for sleep due to lack of space (Adelola, 1994). A prison guard opined
that “the supplies come from Abuja. They only supply for the number of the prison capacity” an indication that
awaiting trial detaineesare hardly considered in prison provisions.

Quality and quantity of food available to prisoners are grossly inadequate. At present, a paltry sum of N200 per
inmate per day is provided for meals, most of the cooking facilities are in a sorry state, leading to meals being
prepared with fuel wood in open airspace. The mealsare mostly carbohydratein nature (Adelola, 1994:136; Amnesty
International, 2008) and can best be described as“ starvation diet” (Okunola, et al, 2002). Inmates complain terribly
about the quantity and quality of food given, saying it is unwholesome, unhealthy and sometimes unfit for dogs.

If the overall purpose of imprisonment isthe reformation of the deviant, education becomes central to this objective.
Tothisend, vocational and recreational facilitiesare provided. Most of thesefacilities are non-functional and, where
available, they are grossly inadequate (Okunola, et al, 2002). The mgjority are not mentally engaged; consequently,
they become aburden unto themselves and the society. The few availablefacilitiesare usually reserved for prisoners
on death row; religiousworship isalso restricted for this particul ar category of inmates. Prisoners bribetheir way to
be taken to court on trial days because of inadequate vehicles for conveyance. Most of the prisoners, particularly
awaiting trial detainees, have no legal representation, have no money to pay fines, thus, they are remanded in prison.
Incessant adjournment characterizesthe Nigerian judicial system especially when legal aid lawyersarefew. Thisis
despite a constitutional guarantee of legal representation for all detaineeswho cannot afford an attorney through the
Legal Aid Act. The malaise in Nigerian prisons includes, but is not limited to, these. The Amnesty International
research on conditions of prisonsin Nigeria provides a detailed account. There is a need to highlight some of the
factorsresponsible for the above situation.

Factors Hindering Implementation of the Minimum Rules for the Treatment of Prisonersin Nigeria.

Several factors hamper the implementation of the minimum rules affecting the treatment of prisonersin Nigeria. For
the purpose of this presentation and lack of space, these factors are highlighted below.

(1) Governmental neglect of prisons: The Nigerian government has over the years neglected the criminal justice
system which has led to extensive decay. Funding is stagnated and when available, irregular. There is no proper
accountability, and corruption isthe order of the day. Evenin terms of policies, it lacksthe will-power to implement
change-oriented policies (Amnesty International, 2008).

(2) Lack of adequate and competent staffs: This is an offshoot of the preceding point. Staff ratio to inmates is
inadequate and unevenly distributed; most lack the competency to manage atotal institution like the prison. A lot of
them possess little or no qualification required for such a sensitive task.



(3) Cultural Beliefsand Practices: Stigmatization of the mentally ill by members of the society on the basis of cultural
beliefs has contributed to the sufferings of innocent detainees. Thisis fairly common in the eastern region of the
country. Hence the relative high proportion of mentally ill inmatesin that area.

(4) Poor Remuneration: The remuneration of prison staffsisinadequate thereby predisposing them to corruption.

(5) Dilapidated Prison Structures and facilities: Most of the prison structures are old and their facilities are likewise
mal-functional to ensure reformation and correction.

(6) Inadequate Legal Representation: Legal Aid Lawyers are inadequate due perhaps to unattractive nature of the
endeavour.

Conclusion.

It israther unfortunate that prisonersin Nigeria experience harsh and inhumane conditions far below the minimum
expectations for human survival. Evidences from the prisons via accounts and researches paint agrim picture of the
country’s supposedly reform-oriented institution, and if these facts are anything to go by, the future remains utterly
gloomy. The government takes the magjority of blame because of her unimpressive attitude and behaviour towards
prison and prisoners’ management. A host of policies developed by committees and commissions have not been
effectively and efficiently implemented; perhaps because of lack of the will to act.

Itisglaring that the activities of prison officials contribute to the unpal atable nature of Nigeria prisons. Their high-
handedness and sometimes, ‘ignorance’ on their part of the minimumrulesisdemonstrated in the way they treat the
prisoners. Criminal justice system - the police and thejudiciary —are usualy thefirst port of call, they set precedences
that contravene the fundamental rights of the prisoners. The use of torture and holding charge to elicit confessions
from detainees and to deprive them of theright to legal representation, is disheartening.

There is aneed to improve prison conditions in Nigeriato reflect its primary aim which, isto reform. Government
should take affirmative action to revamp the prison system in Nigeria. Prison reformisnot enough; periodic monitoring
and evaluation exercises should be embarked on, in order to identify areas requiring immediate attention. Training
and retaining exercises and courses should be organised for the police, judicial and prison officialsto bring themin
linewith international best practices. The relevant agencies should be adequately remunerated to forestall or reduce
corruptionin prisons. In particular, legal aid practitioners should be offered attractive packages to encourage people
into the profession in order to ensure adequate and timely representation for detainees.

Finally, there is a need to educate, encourage and empower the public about the rights and privileges of prisoners
whether sentenced, awaiting trial or on death row. This will help to reduce the abuse of prisoners’ rights because
outside persons can act as agents of change or can be activiststhat ensure that afellow humanisfairly treated. This
will aso help to reduce bias due to beliefs about health status, particularly in the case of the mentally ill. If prison
conditionsare suitablefor inmatesto inhabit, it will reduce recidivism considerably, and also improve humanity.
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Voting Rightsof Prisoners

Fr, Anthony J. Ranada SVD

President Emeritus, PRESO FOUNDATION

Due to the PRESO (Prisoners Restorative Service Operations) Foundation's advocacy and networking with other
GOsand NGOs, our Philippine Commission on Elections sitting en banc hasrecognized last May 26, 2009 (auspicioudly
before the International Prison Reforms Worldwide Conference June 22-24) the voting rights of prisoners under
trial and will exercise this right come the next immediate elections on May 2010 in which there will be national
elections (Philippine President and Vice-President, 12 of 24 Senators) aswell aslocal elections (85 Congressmen of
various districts, Governors of 65 Provinces, Town and City Mayors, their Council and the Heads and Council of
Barangays will be up for elections).

The Barangays are the smallest unit of government /governancein the Philippinesand are 32,000 in number. Itisof
interest to state that under the Barangay Conciliation Law passed as early as during President Ferdinand Marcos
time (1965-1986), Barangay community members who may bring a case against one another for assault, alleged
robbery or vandalism, altercation due to misunderstandings, physical injuries, libel, etc.) may not bring acase before
the Courts of Justice (Municipal/Metropolitian or Regional Trial Courts) without a certification from the Barangay
Chairman that they have tried the conciliation methods on the Barangay level c/o the Barangay Chair himself that
they have tried to conciliate the matter and have failed. Many times, the conciliation efforts on the Barangay level
succeed and thus, reduce the clogged dockets of the courts of justice and prevent a so people being jailed unnecessarily,
beforetrial and conviction or acquittal.

The next advocacy that is about to bear fruit is a new Quezon City Jail with facilities that are humane and morein
linewith UN Space Requirementsfor the Incarcerated (right now it's 320% congested, with 30 toilet bowlsfor 3200
mal e prisoners).

WEe I start soon advocating for the revision of the Revised Penal Code that bans convicted prisonersfrom voting till
5 years after they are released. It should take the ideal form of giving even the convicted the right to vote or by
stages like giving the convicted the right to vote upon release.

Thanks for any action on this matter.

The Office of Senior COMELEC Commissioner Rene V. Sarmiento and currently President of PRESO Foundation
has copy furnished for his appreciation and corrections, aswell asto provide, if feasible to do so, the documented
acts of the Comelec en banc on this matter.

Article 20: Every person having legal capacity is entitled to participate in the government of his
country, directly or through his representatives, and to take part in popular elections, which
shall be by secret ballot, and shall be honest, periodic and free.

—American Declaration of the Rights and Duties of Man
Bogota, Colombia1948




Convention On

the Elimination of all Forms of Racial Discrimination

Sylvester Terhemen Uhaa, Director, International CURE, Nigeria

My choice of thistopic isinformed by my experiences of discriminatory attitudes of friends, family members and
society against prisonersand ex prisonerswithin my eight years of prisonwork, particularly during our family-tracing
visitsaimed at re-uniting prisoners and ex-prisonerswith their familiesfor the purposes of family support for thosein
prison and for the rehabilitation and reintegration of released prisonersto society.

Granted that the UN Convention on the Elimination of all Forms of Racial Discrimination focuses on race since
itsprimary aimisto eliminateracial discrimination among member nationsto the Convention, it condemnsany form
of discrimination:

“Considering that the Charter of the United Nations is based on the principles of the dignity and equality
inherentinal humanbeings........ for the purposes of the United Nationswhich isto promote and encourage
universal respect for and observance of human rights and fundamental freedomsfor all, without distinction
asto race, sex, language, or religion or status.”

After all, the United Nations cannot condemn racial prejudices and discrimination among member nations to the
Convention and allow discrimination against groups within member nations. In fact, it isonly when the UN and we
condemn discrimination and fight to eliminateitin all formswithin our bothersthat we and the UN can fedl justified
to condemn racial discrimination acrossborders. This, in biblical terms means removing the wooden beam in our own
eyes before noticing the splinter in our brother’seye. “Why do you notice the splinter in your brother’seye, but do not
perceive the wooden beam in your own? How can you say to your brother, ‘ Brother, let me remove that splinter in
your eye,” when you do not even notice the wooden beam in your own eye? You hypocritel Remove the wooden
beam from your eyefirst; then you will see clearly to remove the splinter in your brother’s eye” (Luke 6:41-42). In
other words, how can member nationsto the Convention on the Elimination of All Formsof Racial Discrimination so
beautifully condemnracial discriminationsin all itsforms, but allow discrimination against groups such as prisoners
and ex-prisonerswithin their territories? Have the member States forgotten the Golden Rule—do to otherswhat you
would like doneto you?

My dear friends in the struggle for criminal justice and prison reforms in the world, one of the obstacles to the
success of our work to achieve these reforms is discrimination and prejudices against prisoners and ex-prisoners,
beginning at the point of arrest when they are already considered criminals and treated as such by their family
members, friends, the public, the security operatives and the prison officials who receive them and keep them in
prison for many years under harsh, inhuman, degrading and crude conditionswithout any proof of guilt against them
by a competent court of law.

Within the last two years, CURE Nigeria has compiled along list of inmates, convicted and pre-trial that have not
been visited by their friends, family members, employers, church members since they had been arrested by the
police. Onereason for this, according to our investigations, isthat their relations or friends do not know their where
abouts sometimes dueto theinability of the Welfare Section of the prisonsto contact their familiesand in some cases
because of theinability of inmatesto provide the Welfare with correct contact information. But that isjust for asmall
percentage. The larger percentage of inmates who have not been visited by anyoneis because no one wantsto have
anything to do with them.



So, to hel p re-establish contact between prisoners/ex-prisoners and their families, friends and associates, we undertake
family-tracing which has, in avery unique way, reveal ed to usthe degree of discrimination suffered by prisonersand
ex-prisoners. In fact, | have come to believe that the root problem of criminal justice and prison reforms in my
country, for the avoidance of generalization, is discrimination against prisoners and ex-prisoners, and unless we
tackle this head long, the reforms we fight for might not be achieved because very few people including those in
authority care about prisoners and can support any program designed to improve prisons conditions. Thisis the
attitude we encounter in our effortsto get financial aid for prison work in comparison to those who work for orphans,
those living with disabilities and HIV/AIDS victims, among others. Some people | have approached for help have
asked mewhy | am concerned about “those criminals’ and not orphans, so that | will get more support. | am always
guick to remind them that | am doing what God has called me to do and that many prisoners are orphans because
they have no one to help them.

During thesesfamily-tracing visits, many families and friends of prisoners have denied knowing the prisoner until we
had to preach long sermons. Painfully, these discriminatory attitudes are extended to ex-prisoners who need support
of their families, society and friendsto begin anew life. We have many cases of ex-prisonerswho were not allowed
to re-enter their family house after they had been released from prison. | have a case of a minor and first offender,
who was jailed for 3 years for stealing clothes from a neighbour. No one visited him even though all his family
members lived within the same town where he served hisjail term. Asif that was not enough, he wasrejected by his
grandmother and father after he had been released from prison. So, he went back to the prison and they sent him to
our office. It took alot of time and energy to convince the family to accept him. Thisis one case among thousands
across the country.

The consequences of discrimination on the prisoner and society are huge and devastating. Firstly, the prisoner or
accused cannot access justice, since he or sheisrejected by hisher family, friends, and employer and have no one
to push hiscase. He or sheistherefore, | eft at the mercy of the police, the courts and prison who unfortunately do not
show him/her mercy. The largest number of pre-trial inmates which form 80% of prison population in most prisons,
belongsto this category, leaving us with ahuge prison budget, decayed prison infrastructures, and with asystem that
creates hardened criminals rather than reform them, to mention but a few.

Secondly, the ex-prisoner, who is discriminated against by everyone around him, including hig’her very parents,
brothers, sistersand employers of labour, finds him/herself a one, powerlessand vulnerablein every way and isoften
tempted beyond resistance to re-offend and return to jail shortly after his/her release. Thisisone reason for the high
levels of recidivism in our prisonsand increasing crime rate and violence in our cities and towns, as the Convention
affirms, “ Reaffirming that discrimination between humanbeings...... isan obstacleto friendly and peaceful relations...
and is capable of disturbing peace and security among peoples and the harmony of personsliving side by side even
within one and the same state”

Unfortunately, the police and the courts have no interest in the history of the offender, whoisavictim of discrimination
and who may have never committed the crime, if he/she had been shown love, care, given opportunities and treated
justly by society. The only interest of the police and the courtswho are already biased against him/her isto establish
his/her guilt and send him/her to prison as a second or third offender under harsh jail conditions.

Thirdly, the ex- prisoner carries an undel etabletag of “ex-prisoner” without the family members, employers of labour
and the general public giving any consideration to his/her present behaviour, and this hunts him/her for therest of his/
her life. He/she can hardly find awife, husband or friend or ajob simply because he/she had been a prisoner.

My point hereisthat we cannot achieve criminal justice and prison reformsin the areas of decongestion, fair trial,
among others, if we do not tackle the problem of discrimination. In other words, unlessthe police, the prisons, society
and thejudicial officials seethe accused or prisoner, first asahuman being, created in the dignity and in theimage of
God, who isborn free and equal in dignity and rights, and istreated as such, we may not achieve the purpose of this
historic gathering —to provide ablue print for criminal justice/prison reformsin the world and reaffirm the minimum
standards for the treatment of prisoners.



To address this major challenge to prison and criminal justice reforms, CURE Nigeriais prepared, if supported, to
launch apowerful, very effective and penetrating advocacy program to fight discrimination against prisoners and ex-
prisoners, and to expose structuresthat hold our peopl e captive and those behind the structures. Thiswill undoubtedly
lead to criminal justice and prison reformin Nigeriaand Africaat large.

Thisis our commitment. We solicit your financial, logistical and moral support and | urge CURE chapters to take
similar or same measures to address discrimination against prisoners and ex-prisoners.

I would like to end this presentation with the word of encouragement: thetask is challenging and sometimes difficult,
but we must continue until we achieve the goals we have set down for ourselves, keeping in mind that the words of
Martin Luther King, “ the greatest evil isnot the evil deeds of bad people, but the silence of good people. We cannot
remain silent in the midst of so much injustice against the poor.

Thank you al, and God blessyou!

Article 4. States Parties condemn all propaganda and all organizations which are based on ideas
or theories of superiority of one race or group of persons of one colour or ethnic origin, or which
attempt to justify or promote racial hatred or discrimination in any form, and undertake to adopt
immediate and positive measures designed to eradicate all incitement to, or acts of, such
discrimination and, to this end, with due regard to the principles embodied in the Universal
Declaration of Human Rights and the rights expressly set forth in article 5 of this Convention,
inter alia:

(a) Shall declarean offence punishable by law all dissemination of ideasbased on racial superiority
or hatred, incitement to racial discrimination, aswell asall acts of violence or incitement to such
actsagainst any raceor group of personsof another colour or ethnicorigin, and also the provision
of any assistance to racist activities, including the financing thereof;

(b) Shall declareillegal and prohibit organizations, and also organized and all other propaganda
activities, which promote and incite racial discrimination, and shall recognize participation in
such organizations or activities as an offence punishable by law;

(c) Shall not permit public authorities or public institutions, national or local, to promote or
incite racial discrimination.

International Convention of the Elimination of All Formsof Racial Discrimination
Entry into Force January 1969




Convention on Protection of Rights of Migrant Workers

Bruno Van Der Maat Associate Professor at the Univesidad Catélica de Santa Maria —Arequipa Peru

President Observatorio de Prisiones - Arequipa Peru

Let mestatefirst of al statethat in Peru -.apart from some expatriatesworking for foreign companies-we practically
do not have many migrant workers. And, asyou can easily imagine, expatriates working for multinational companies
are not very likely to end up in prison. We rather have Peruvian expatriates in other countries. The number of
Peruviansliving abroad (legally or illegally) represents morethan 7 % of thetotal population of the country. Regarding
foreignersin Peruvian prisons, according to the list published by the Center for Prison Studies of King's College —
London, Peru ranks 107" (out of atotal of 164 countries)* far behind Chile, Argentina, Belice, Brazil or Venezuela,
but ahead of Mexico.

So in this panel | would rather tackle two related themes. | will speak of foreignersin our prisons and of Peruvian
citizensinforeign prisons.

Foreigners In Peruvian Prisons.

The foreignersin our prison system represent 2.5 % of all inmates (1165 out of 44.889 to be exact?). | could not get
the list of countriesthey represent, but according to newspapers | consulted, the largest group would be Spaniards,
followed by Columbians, Bolivians, Mexicans and Dutch inmates. Most of them are in a particularly vulnerable
position, because they are not migrants or foreign workers, but mostly people who came to Peru astourists and got
caught with drugsthey intended to smuggle out of the country. Most of them have been arrested at Limainternational
airport, while aminority has been arrested on other border crossings. Most of them have been contacted in Peru by
drug traffickerswho promise them sums going roughly from 2000 to 5000 US$ to get a certain quantity of drugsout
of the country. Many people are seduced by the easy money, but have no idea of the risks. There are mandatory
penalties imposed in case of drug trafficking which can rise up to 10 or 15 years without parole. Many women are
caught this way.

Many foreigners do not know they are planned to be caught, because their traffic is leaked to customs or police
officersto get them arrested, while the professional traffickers use this opportunity to get through.

Once arrested, these foreigners are imprisoned. Their process can take some time, especialy if they do not have
money to pay a good lawyer. Some of them do not even understand Spanish, which is a big difficulty during the
process and later on in prison as well. Neither do most of them know the culture, which makes them particularly
vulnerablein the prison system where many unwritten laws are to be respected. Getting in touch with their family is
usually acomplicated process, asthereisno internet in prisons and public telephones are scarce and not very cheap.

Depending on their citizenship, they sometimes receive some help from their Embassy. Some Embassies regularly
send their Consul with some money. Usually Embassies or Consulates do not intervene in the process, but keep an
eye on the conditions of the prisoner and provide him with some pocket money and communication. However the
other inmates quickly get to know the foreigner gets money, so they press him to shareit with them (to put it nicely).

They havetheright to writelettersand receivethemin their own language. But all letters must passthrough clearing.
This process can take some time or be complicated because most prison officers only speak or read Spanish. The
foreign inmates usually learn some basic Spanish pretty quickly, in order to survive. | knew an Afrikaans speaking
South African of about 60 years old who had atough timein prison because of hislack of knowledge of Spanish. He
finally got out thanksto hisfamily and the South African Embassy.



Not having a permanent address in Peru or someone willing to help them with lodging, these foreigners usually
cannot get out on parole, becausein order to get out they need ahome certificate with a Peruvian address. Thisalso
means they cannot get out to work to pay for the reparation (apart from other costsrelated to their living in prison as
soap, tooth paste, toilet paper, cleaning products, paper, cigarettes, etc.), and they cannot get free aslong asthey do
not pay their reparation. And if they get out early, on parole, they cannot officially work because they do not have a
work visa.

Last year on December 12th the Peruvian Congress voted alaw which would make it easier for foreign inmates to
be transferred to afacility in their country of origin. Thislaw even states that in some cases (which still have to be
specified) foreigners would not be required to pay for the reparation. This new law still needsto be regulated, but it
would mean a serious step towards the solution of many problems foreign inmates confront in prison.

Peruvians in Foreign Prisons.

The second theme in this panel is the presence of Peruvian citizensin foreign prisons. Here we have to distinguish
between migrant workers and drug traffickers. Drug traffickers in foreign prisons are sometimes presented in the
local press, especially when they are caught in Asian countrieswherethey could get capital punishment. But Peruvian
migrants also get caught for other crimes than drug related offences or felonies. Usually they have to work it out by
themselves. The Peruvian consulates normally do not intervene directly in the process, but sometimes offer some
help to the Peruvian inmates in the foreign prison. The same rules apply as the ones we saw for foreign citizensin
Peruvian prisons. When they are migrant workersthey usually know the language and culture, whilewhen they are
just tourists caught with drugs, they have the same problems as their foreign counterpartsin Peru.

Footnotes:
1 See www.prisonstudies.org
2 See www.inpe.gob.pe for the total prison population
and www.andina.com for the new lawon foreign inmates.

Article 16 #7: When a migrant worker or member of hisor her family isarrested or committed to
prison or custody pending trial or is detained in any other manner:

(a) The consular or diplomatic authorities of his or her State of origin or of a State representing
the interests of that State shall, if he or she so requests, be informed without delay of his or her
arrest or detention and of the reasons therefor;

(b) The person concerned shall have the right to communicate with the said authorities. Any
communication by the person concerned to the said authorities shall be forwarded without delay,
and he or she shall also have the right to receive communications sent by the said authorities
without delay;

(c) The person concerned shall beinformed without delay of thisright and of rightsderiving from
relevant treaties, if any, applicable between the States concerned, to correspond and to meet with
representatives of the said authorities and to make arrangements with them for his or her legal
representation.

International Convention on the Protection of the Rights of All Migrant Workers
and Membersof their Families
Adopted 1990

Not inforce
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the Elimination of all Formsof Racial Discrimination

Bruno Van Der Maat, Associate Professor at the Univesidad Catdlica de Santa Maria - Arequipa Peru

President Observatorio de Prisiones — Arequipa Peru

Racism in Peru and in Its Prisons.

Racism is not only a problem in prison in Peru but also in everyday life. You may have heard of the problems the
indigenous peoples of the Amazonian jungle have had these last few months. In a general strike and subsequent
uprising many have been shot or wounded by police assaults. Many policemen have also been killed in these fights.
Thewholesituation is just an example of how racism permeates the whole Peruvian society. As the people who got
on strike “werejust Indians’, the central government and the National Congress just did not bother.

People who are not of white descent are more likely to end up in prison, not only because they are not white, but
mainly because they are poor. The link between race and economic situation is direct. Once arrested, non white
people are morelikely to lack adequate legal defense or to have difficulty to expressthemselvesin Spanish or inthe
appropriate judicial language. Many courts do not even have State sponsored defense lawyers (although the law
states they must be there).

Usually ajudge will be harsher with non whites than with whites, amongst others because non whites are normally
poorer and so cannot give the same kind of guarantees a richer white can propose. So discrimination works in two
ways. because of race (culture, language, etc.) and because of poverty.

Inthese conditionsit iseasy to understand that in prison one usually finds poor peoplewith low levels of educational
and of formal social integration. Within the prison it hasto be said that thereisalso aform of racial abuse among the
inmates themselves. The poorer and more vulnerable inmates are in worse conditions than the other oneswho know
how to defend themselves.

Thisisnot the panel onwomenin prison, but | haveto state that there are several forms of gender discrimination not
only in Peruvian prisons but also in the Peruvian penal law. For example, men can ask for intimate relationship with
their wifeif they behave well and comply with a series of documents and administrative steps. Women do not have
the same “benefit” (it is not a right). The National Ombudsman Office has been fighting for the same treatment
between men and women in thismatter for years. It isan uphill battle, but thereisasilver lining. Although our aimis
not only to get women to have the same benefit as men, but to get it stated that the right to intimacy isabasic human
right and cannot just be a benefit.

Religious Rights.

The Law states that all prisoners must be free to profess their religion and be able to get religious assistance when
needed. Usually this assistance is provided if the Church or religious organization complies with a number of
administrative rules. These can be pretty absurd sometimes, as when we were asked to present the foundation chart
of our Church signed by the founder and registered at the Public Registration Office. | explained it was pretty
difficult to get Jesus to sign this paper by now, but anyway.

However there are two problems | would like to mention. One s that the director of the prison may him/herself be
biased to give certain facilities to the ministers from his own religion, and make the entrance of other religions more



difficult. We even had the case of aregional prison director who herself went to the prisonsto organize prayerswith
some “volunteers’ of the prison personnel.

Another case which ismore frequent isthat the right of religious assistanceis not considered asaright of theinmate
but as aright of a certain church or religious groups. In that case the inmates are considered as potential church
members, and they are harassed by the presence of these ministers. Many prison directors like to have lots of
religious groupsinside the prison who help to calm down theinmates with prayers, music, etc. That iswhy they may
open the doorsto them, even if thereis not one member of that particular church in his prison. One hasto remember
that many prisoners may bein avery vulnerable psychological state, and that they can be an easy prey for thesevery
enthusiastic and persuasive church ministers. It has to be stressed the right of religious freedom is aright of the
prisoner, not of the church or religion.

Part |: General Provisions, Applying to Prisoners of War

Article 2: In addition to the provisions which shall be implemented in peace time, the present
Convention shall apply to all cases of declared war or of any other armed conflict which may
arise between two or moreof the High Contracting Parties, even if the state of war isnot recognized
by one of them.

The Convention shall also apply to all cases of partial or total occupation of the territory of a
High Contracting Party, even if the said occupation meets with no armed resistance.

Although one of the Powersin conflict may not be a party to the present Convention, the Powers
who are partiesthereto shall remain bound by it in their mutual relations. They shall furthermore
be bound by the Convention in relation to the said Power, if the latter accepts and applies the
provisions thereof.

Article 3: I n the case of armed conflict not of an international character occurringin theterritory
of one of the High Contracting Parties, each party to the conflict shall be bound to apply, as a
minimum, the following provisions:

1) Persons taking no active part in the hostilities, including members of armed forces who have
laid down their arms and those placed hors de combat by sickness, wounds, detention, or any
other cause, shall in all circumstances be treated humanely, without any adverse distinction
founded on race, colour, religion or faith, sex, birth or wealth, or any similar criteria.

2) The wounded and sick shall be collected and cared for.
Articles 4-7 describe categories and rights of Prisoners of war.

Article 10: The High Contracting Parties may at any time agree to entrust to an organization
which offers all guarantees of impartiality and efficacy the duties incumbent on the Protecting
Powers by virtue of the present Convention.

When prisonersof war do not benefit or ceaseto benefit, no matter for what reason, by the activities
of a Protecting Power or of an organization provided for in thefirst paragraph above, the Detaining
Power shall request a neutral Sate, or such an organization, to undertake the functions performed
under the present Convention by a Protecting Power desiginated by the Parties to a conflict.

Humanitarian Law
91. Geneva Convention relative to the Treatment of Prisoners of War
Adopted August 1949




A Letter

From International CURE to the United Nations

June 25, 2009
Dear Secretary-General Ban Ki-moon,

We, the participants representing 20 countries and 5 continents of the 4th International Conference on Human Rights
and Prison Reform organized by International CURE met for 3 daysfrom June 22nd through June 24th at the United
Nationsin Geneva, Switzerland.

During the conference, several salient human rights and prison reform topics and treatieswere discussed and are the
fallowing:

(1) the issues of women and children in prison (2) the Optional Protocol on the UN Convention against Torture
(OPCAT) (3) the Draft of Minimum Standards for Women (Thailand) (4) the Convention on the Rights of the Child
(CRC) (5) theill treatment of migrantsin prison (6) therefusal of countriesto comply with treaties and international
norms that they have ratified and are bound by (7) the unacceptable delay in justice delivery (8) the immense
mistreatment of pre-trial inmates (9) the abolition of the death penalty (10) the vast racial discrimination which exists
throughout the world, aswell as other forms of discrimination against prisoners.

After three days of discussion we determined that nothing justifies the incarceration of individuals accused of non-
violent crimes either before or after sentencing. We al so resolved that the following major issues must be addressed
urgently by national regional and international governments:

1. Recognition of the fact that women have different needs; therefore, we support the implementation of the
Draft of Minimum Standards of Women Prisoners (introduced by Thailand).

2. Any form of incarceration of children should be avoided at all costs. We also consider the sentencing of
children to life without parole to be cruel and unusual punishment that no country should impose. We urge
both the United States and Somaliato join the 193 countriesthat have ratified the United Nations Convention
on the Rights of the Child (CRC) Treaty.

3. The human dignity of every individual must be upheld at all times as it is described in Human Rights
documents, especially in regards to education, health care, preserving the family unit, religious beliefs and
sexual preference.

4. Incarcerated individual s should retain the voting rights held by all other citizenswithin their country.

5. Overcrowding and solitary confinement within prisons should be considered as degrading and inhumane
treatment under the Optional Protocol on the UN Convention against Torture (OPCAT) treaty.

6. Corrective action, asidentified in the specific Convention or treaty, should be pursued with states that do
not adhere to documents they have ratified.

7. Adeguate resources should be allocated for the public defense of indigent citizens.



8. Thediversity of indigenous and tribal popul ations should be considered in the criminal justice processand
the decision to incarcerate.

9. Recognition that theincarcerated suffer serious mental and physical health problems should be adequately
addressed and overseen by government health departments.

10.The responsibility for administration and management of the prison system belongs solely to the states
and should not be delegated; therefore all prison privatization practices should be discontinued.

11. All countries must recognize that globalization has|ed to an extreme diversity of the prison popul ations.
Thisdiversity must be respected and all forms of racial discrimination outlawed.

12. Any and all forms of torture of those incarcerated are intolerable and must be abolished worldwide.

13. Existing and additional budgeting should beimmediately allocated to devel op aternativesto imprisonment
that focus on rehabilitation and restorativejustice.

14. All prison staff must be properly trained to implement human rights principles and alternative dispute
resolution techniques.

Asarecognized Advisory Group (NGO) to the United Nations, we respectfully request that each country carefully
review and respond to our recommendations.

We also request that the above items be included among the priority topics established for discussion at the Twelfth
United Nations Crime Congressto be held in Salvador, Brazil, in April 2010.

As we understand, the main theme of this Congress will be to compile and review standards and normsin crime
prevention and criminal justice that have been developed over the past 50 years.

Respectfully,

Charles Sullivan
Executive Director
International CURE
PO Box 2310

Capitol Station
Washington, DC 20013
202-789-2126



Addendum

Report of Participation at the CURE International Conference
held in Geneva Switzerland June21to 24

Carla Peterson—Executive Director, Virginia CURE, USA

Over 50 peopl e attended this International CURE conference in Genevafrom June 21 through June 24 There were
12 panels considering anumber of UN Resolutions and conventions. On Day One, panelists examined the Universal
Declaration on Human Rights, Covenants on Civil, Economic, Political, and Cultural Rights, and the Convention
Against Torture and Other Cruel, Inhuman, or Degrading Treatment or Punishment. The Optional Protocol to the
Convention Against Torture (OPTCAT) was also discussed including how well it isworking in the many countries
that have signed this protocol. The Untied States is one of the few countries that have not signed this. A reception
was held after the sessions for the Subcommittee for the Prevention of Torture, (created for the implementation of
OPTCAT) after the first day’s sessions.

Day Two opened with my workshop on how to start a CURE chapter. Participants were able to share information
asto their experiencesin beginning a CURE chapter. It wasinspirational to see the dedication and passion of these
CURE leaders. TheAfricans, particularly, had great obstaclesto their work, because theinstitutionsthat we takefor
granted in America were not present and much had to be done on a personal level. Nevertheless, we were all
impressed to hear of the hard work that had been accomplished in starting these chapters, especially in Nigeria
The workshop continued with a discussion of how to run a chapter on Day Three. Virginia C.U.R.E. was presented
as an example of a“mature” chapter that had been operating for over 20 years. This allowed another exchange of
ideas as comparisons were made. This session involved a discussion concerning CURE as a service provider.
CURE chaptersin the States do not provide direct services. Sylvester Uhaa, the Nigerian |eader asserted that, in the
context of Nigeria, there was no choice. The needswere so great that if he can provide services, such astransitional
housing, hewill. Thisdiscussion spotlighted the differences CURE chapters experience working in different cultures.

Day Two panels concerned The Convention on the Rights of the Child, The Conventions on Elimination of All
Forms of Discrimination Against Women, The Convention on the Rights of Migrant Workers, and The
International Convention on the Elimination of All Forms of Racial Discrimination. All panelists focused on
the application of these conventionsto peoplein prison.

Day Three saw panels on the Second Protocol on the Death Penalty, other UN Instruments for Criminal Justice
Reform, and a Sandard Minimum for the Treatment of Prisoners.

The conference allowed participants to hear from many countriesincluding Germany, England, Canada, the USA,
Nepal, the Philippines, Zambia, Nigeria, France, Switzerland, Brazil, Uruguay, Peru, Niger, India, Ivory Coast and
Kazhakstan. It was a privilege to have been able to attend this conference and to meet so many passionate and
dedicated individual s and organi zations working to reform criminal justice systemsaround theworld.



Citizensfor the Rehabilitation of Errants (CURE) International M eeting

Geneva, Switzerland
June21-25, 2009

Brenda Murray

A combination of interest and curiosity prompted me to journey to Genevain June, to attend International CURE’s
Fourth Conference on Human Rights and Prison Reform. Charlie Sullivan, Co-Director of CURE USA and Director
of CURE International, arranged the three-day meeting for aimost fifty people at the beautifully landscaped United
Nations headquarters overlooking L ake Geneva, the site of the League of Nationsin 1919. Intypical CURE fashion,
there were no lunches, no banquets, no cocktail receptions, and no registration fee.

A series of panels covered the impact the following documents could have on peoplein prison.
Monday, June 21
Panel — the Universal Declaration of Human Rights (1948);

The Universal Declaration of Human Rights was adopted unanimously in the U.N. General Assembly. The
Declaration’s basic value is that “All human beings are born free and equal in dignity and rights.” Many of the
Declaration’ sthirty articlesdeal with civil and political rights. Charlie Sullivan believestherighttovotefor prisoners
isthe key to achieving prison reform. Only two statesin the Unites States do not allow a person to vote after rel ease
from prison. Charlie mentioned abook on prisoner rightsand managing prisonsby Andrew Coyle, Professor of Prison
Studiesin the International Centre for Prison Studies, School of Law, Kings College, University of London.

PaulaOsmok, ExecutiveDirector, Jonn Howard Society of Ontario, Toronto, Canada, elicited apositiveresponsewith
her comment that it isthe voterswho elect the paliticians, not the politicianswho should decide thevoters. Canada’'s
Charter of Rights and Freedoms, gives every Canadian citizen the right to vote. Denying people the right to vote
damages the theory of a democratic society.

Father Tony J. Ranada said that prisonersin the Philippines do not exercise their right to vote. Father Jose de Jesus
Filho, OMI, said that justicein Brazil isselective. Therich do not goto prison, torturein prisonsiscommon place, and
itisacultural rather than aquestion of law. Father Filho isopposed to family visiting viavideo conferencing because
it keeps prisonersisolated. Homosexual prisoners are segregated and allowed no visitors.

Panel —the International Covenant on Civil and Political Rights (ICCPR) and the International Covenant
on Economic, Social, and Cultural Rights (ICESR) (1977)

Elsa Marie Knudsen, John Howard Society of Ontario, Toronto, Canada, recommended The Case Law of the U.N.
Human Rights Commission, 1977-2008, Jakob Moller and Alfred E. Zayas.

Father Cornelius Chukwu C., OnitshaProvince, reported that in Nigeriaonly peoplewithout God parents, political or
otherwise, gotojail.

Panel — the Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment (CAT) (1988)

[CAT] requires governments to prohibit and punish torture in law and in practice. Governments must investigate
whenever there are reasonabl e grounds to believe that an act of torture or cruel, inhuman or degrading treatment or
punishment has been committed, and must bring those responsible to justice. Under the treaty, rape of awoman in
custody by a correctional officer is considered to be torture.

Onespeaker wasJulio C. Guastavino Aguiar, Public Criminal Defender Prisons Commission, Uruguay SupremeCourt
of Justice.
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Panel — Optional Protocol to the Convention Against Torture (OPCAT) One knowledgeable speaker was
Mary Murphy, Policy Director, Penal Reform I nternational, London, England, andtheother’ swoman'’ sfirst namewas
Marina.

The model for CAT is the European Commission Against Torture. The emphasis is the prevention of torture.
Signatoriestothe CAT haveto create an apparatusto carry out visitsto placeswheretorture could occur such asjails,
prisons, mental hospitals and various other locations. Supposedly some states have not signed CAT because of the
alleged cost. Twenty four out of forty-seven states have designated National Preventive Measures.

ThereisaU.N. Subcommittee for the Prevention of Torture (SPT). If acountry isasignatory, the SPT can come
into the country uninvited and perform an inspection. SPT reportsfrom two countries are available: Sweden and the
Mauritius. On the other hand, if a country isasignatory, then aU.N. Rapporteur must be invited into the country to
perform aninspection. Many members of the U.N. Subcommitteefor the Prevention of Torture attended areception
on Monday evening.

CharlieSullivanbelievesthat intheUnited States, New Y ork and Pennsylvaniaallowedindependent inspection of their
detentionfacilities.

Tuesday, June 21
Panel — Convention on the Rights of a Child (CRC)
The United States has not ratified the CRC.

Bernard Boéton, Terre des hommes Foundation, Children Rights Department, Lausanne, Switzerland, referred to
Articles37 & 38 of the CRC. Mr. Boéton believesthat theill treatment of children by correctional officialsiscaused
by ignorance, not perversity, and that hearing children requires specific techniques. In hisexperience, thereisalways
at least one person with an open mind in each government department handling this subject, but the problemispublic
opinion.

AccordingtoMr. Boéton, thisisadifficult subject, and no country will admit that it has prisonsfor children. However,
though they call them different things, the facilities and practices that exist are prisons because they deprive people
of their liberty. Mr. Boéton thinksit is hopelessto try to change the views of the older generation on this subject. He
said that in France public opinion has caused areduction in the age of juvenilesfrom 15 to 13. This subject requires
that politicians be courageousto do what has shown to be effective and not what the public sometimes demands. He
compared positive actions in the area of juvenile justice to snowflakes. One snowflake does not make a difference,
but alot of snowflakes can cause a branch to move in the direction to which the snowflakes are pushing.

Violence and sex abuse within a prison can occur between children and by staff to children.

Mr. Boéton said that juvenile justice has been called “minor” justice and that it is not considered prestigiousto be a
judgeor magistratewho handlesjuvenilematters. Mr. Boéton believesPena Reform International’ swebsitecontains
excellentinformation. Hethinksthat pre-trial detention facilitiesare schoolsfor crime and children should be place
in pre-trial detention only in exceptional circumstances. To Mr. Boéton’ sknowledge, no one has studied the cost of
aternativesfor juveniles such as probation or community serviceversusthe cost of incarceration. A violation causes
abreach in social relations and the purpose of the sanction is to reestablish social harmony. In the juvenile justice
system, a judge can review a sentence at any time.

Mr. Boéton mentioned thelnternational Organi zation of Juvenile Justice (www://juvenilgusticepanel .org) andthefirst
World Congress on Restorative Justice, November 4 — 7, 2010, in Lima, Peru.

AnitaD. Conlon, PennsylvaniaState Coordinator, National Coalitionfor Fair Sentencing of Children, USA, said that
Somaliaand the U.S. had not ratified the CRC. She said that the U.S. was the only country where children, persons
lessthan eighteen years of age, served life sentences without the possibility of parole. The state of Pennsylvaniahas
twenty percent of the peopl ewith thissentence because Pennsylvaniahasno minimum agefor commission of acrime,
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and it has mandatory sentencing through adult courts, and the death penalty or life without parol e are the mandatory
sentences for first and second degree murder. The U.S. Supreme Court struck down the death penalty for juveniles
and converted their sentencesto life without parole in Roper v. Simmons, 543 U.S. 551 (2005).

Panel — Convention on the Elimination of all Forms of Discrimination Against Women (CEDOR) (1979)
and its Relation to Women Incar cerated

Rachel Brett, Representative (Human Rights & Refugees), Quaker U.N. Office, Geneva, Switzerland, said that
treatment of women should be guided by the principlethat peoplewho are different should betreated differently. She
said that the U.N. standards for the treatment of prisoners were good, but they were written for males and not for
femalesand they are old. The U.N. Development Fund for Women (UNIFEM), isthewomen’ sfund at the U.N. and
the force behind the“ Enhancing Life for Femalelnmates’ (ELFI) project and that a publication was available on
the Internet.

TheU.N. Office on Drugsand Crimeisworking with Thailand on drafting supplementary standardsfor thetreatment
of prisoners, or relevant commentary. A meeting of government representativeswill be held thisfall in Bangkok and
theruleswill beadoptedusingtheU.N.’s"ViennaProcess.” | believeMs. Brett will beattending the Bangkok meeting,
and sheinvited anyonewith commentsto send themto her. Shegavemeacopy of “ Draft U.N. Rulesfor the Treatment
of Women Prisoners and Non-Custodial Measures for Women Offenders,” (Rules) and acopy of “Commentary to
the Draft “ (Rules).

Mary Michael Nolan, Sisters of the Holy Cross, Criminal Lawyer and Vice President of Instituto Terra, Trabalho E
Cidadania(ITTC), anon-governmental organizationthat: (1) worksdirectly withwomen prisonersin Brazil by, among
other things, offering coursesin prison on violence, gender, and citizenship, (2) supports formation of professional
people like student lawyers, and (3) works to change public policies. Sister Mary Michael believes that society can
bring about changein prison conditions, and that every prison should have acommunity council, so that outsiderscan
inspect prisons.

Sister Mary Michael believesthat women in prison are not on anyone' sagenda. Neither criminologists nor feminists
talk about womenin prison. Brazil doesnot ask awoman’ sethnicity or whether shehaschildren. InBrazil, new mothers
can keeptheir children with themfor six monthsand, intheory, the prisons should have aday carefacility for children
up to seven years of age. Sister Mary Michael gave statistics on the number of women in prison in San Paulo and in
Brazil. My notes claim atotal of 4,000 women incarcerated in Brazil, and 2,800 of these women arein San Paulo.
The San Paulo women include 483 women from fifty-three different countries. The number of incarcerated women
from outside Brazil ishigh because San Paulo ison aroute used to transport drugs. Sister Mary Michael believesthat
Latin America and the United States suffer because they follow the English criminology example where the State
always seeks to impose the severest sentence.

Kim PateisExecutiveDirector, Canadian Association of Elizabeth Fry Societies, afederation of autonomoussocieties
that work on behalf of women involved with the justice system, <wwweEli zabethfry.Canada> WWomen and minorities
make up a disproportionately large part of the incarcerated population in Canada. The Canadian Human Rights
Commission hascriticized thetreatment of incarcerated women and found the prison systeminadequate. Nonethel ess,
economic conditionshave caused abackl ash against incarcerated women and the present government i sadopting more
restrictive measures.

In 1994, Debbie Kilroy founded Sisters Inside Inc., acommunity-based organization in Australiathat advocatesfor
the human rights of womeninthe criminal justice system. Ms. Kilroy wasfirst incarcerated at agethirteen, and at age
twenty-seven she was convicted of drug trafficking. She earned her Bachelor of Science degree whilein prison and
earned a law degree on her release.

SistersInside Inc. began to respond to the request of women who wanted therapy for sexual assaults. It now presents
courses on that topic aswell as parenting, drugs, addiction counseling, etc. In addition, the organization engagesin
advocacy and itswebsite containsamanual for managing womenin prison. SistersinsideInc. cannot fileacomplaint
alleging aviolation of the OPCAT because Australiadid not signtheoptional protocol. Threeto four hundred women
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attend theinternational conferencesorganized by SistersinsideInc. The next conference, “|s Prison Obsolete?,” will
be heldin Brisbane, Australia, September 2-4, 2009.

Panel — International Convention on the Protection of the Rights of All Migrant Workers and Members
of their Families (ICRMW) (2003)

Thisisthelatest convention and it appliesto peoplein acountry with legal andillegal status. Inthe U.S., onethird of
federal prisoners are from countries other than the U.S.

According to Sister Mary Michael, one-fourth of prisoners in Brazil are foreigners. By the terms of the Vienna
Convention Article 36 aforeign national whoisarrested hastheright to contact the consul ate of his/her country. Sally
Babcock Clinical Director, Center for International Human Rights, Northwestern Law Schools, pointed to a U.S.
Supreme Court decision (possibly US 552, 2008) that held a decision of the International Court of Justice finding a
violation of the Vienna Convention Article 36 with respect to forty-three Mexican nationals in the U.S. is not
enforceable.

Sister Mary Michael said that two-thirds of the incarcerated women in San Paulo are single parents and the most
important thing to them is contact with their children.

In Chile, prisoners pay Social Security just like private workers.

Bruno Van der Maat isan Associate Professor at the Univesidad Catolicade SantaMaria, and President Observatorio
de Prisones, Arequipa, Peru. He said that in Peru, a conviction of drug useis a death sentence. The country has a
network of pastoral care.

Professor der Mat reported that in Peru, the penal judgesappose privatization of the prisonsontheprinciplethat justice
isacommunity issue.

Indir Ranamagar, Chair of Prisoners Assistance, Nepal (PANepal), liveswith onehundred childrenin Katmandu. She
has been active for nineteen years establishing aresidential homefor children, aschool, ahomefor boys, aday care
center, doing advocacy, etc. Ms. Ranamagar said that Nepal has good laws but they are not enforced and the women
are treated worse than the men.

Panel — OPCAT - Discussion on Signing, Ratification, and Implementation.

This presentation by Mary Murphy, Policy Director, Penal Reform International, London, England and Martha
Miravete Cicero, Group de Mujeres de la Argentina, was excellent.

Panels not reported on:

Panel — Second Optional Protocol of the Covenant on Civil and Political Rights on the Abolition of the
Death Penalty;

Panel — International Convention on the Elimination of all Forms of Racial Discrimination in Regard to
People in Prison (emphasis on religious discrimination);

Panel — Standard Minimum Rules for the Treatment of Prisoners; and

Panel — DVD on Human Rights & Need for Prison Reform in the World with a Comprehensive Focus on
Africa, and Report on Plans for U.N. Crime Commission Meeting in Brazil in April, 2010.

Notes respectfully submitted, Brenda P. Murray, July 19, 2009
(Footnotes)

1 United States of America, Rightsfor All, “Not Part of My Sentence” Violations of the Human Rights of Women in Custody, 8 (Amnesty
International’ s Campaign on the United States 1999).
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The International CURE network for criminal justice reform now includes 91 countries:

Algeria Angola Antigua Argentina Australia Austria

Bangladesh Belize Benin BessauGuinea Bolivia Brazil Burkina Faso
Cambodia Cameroon Canada Chad Chile Colombia

Congo Costa Rica Coted’'lvoire  Dem.Rep.Congo Denmark Dominican Republic

Egypt Ethiopia Fr West Indies France Gambia Georgia Germany

Ghana Greece Guatemala Guinea Guinea Equatoriale Haiti

Honduras Hong Kong India Ireland Italy Japan Jordan
Kazakhstan Kenya Kyrgyzstan Liberia Lybia Malawi

Mali Mauritania Mexico Morocco Mozambique = Namibia Nepal
Netherlands NewZealand  Niger Nigeria Norway Pakistan

Panama Paraguay Peru Philippines Portugal Romania Russia
Rwanda San Salvador Senegal Sierra Leone Slovenia  South Africa

Spain Sri Lanka Switzerland Taiwan Tanzania Togo Tunisia
Uganda UK Uruguay USA Venezuela West Africa Zambia
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